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INTRODUCTION:

People living with HIV and HCV have historically faced discrimination throughout the health care system. The Affordable
Care Act (ACA) was in part intended to dramatically increase access to care for those previously excluded from our
health care system, requiring coverage for preexisting conditions, and prohibiting discrimination against people with
disabilities. To this end, the ACA created the health insurance Marketplaces in each state and prohibits insurers from
discriminating against or denying benefits to individuals with disabilities. Despite these regulations, the Marketplaces
are facing two major challenges: the changing political landscape and insurers’ efforts to discriminate against high cost
enrollees.

Although the future of the ACA and its component initiatives is uncertain in the changing political landscape, it is unlikely
that the Marketplaces will be significantly modified or terminated before the end of 2017 at the earliest. This means
that individuals can still obtain coverage through the Marketplaces for at least a year by enrolling in the 2017 Qualified
Health Plans (QHPs). Furthermore, one of the best protections for a government initiative is a large number of people
utilizing that program successfully. A robust and successful open enrollment for the 2017 QHPs is vital for preserving the
Marketplaces and the protections afforded to people living with HIV and HCV by the ACA.

The other challenge facing the Marketplaces is the increasing adoption of discriminatory plan benefit design by
participating insurers. Insurance companies are consistently utilizing discriminatory plan benefit designs to avoid meeting
the needs of expensive-to-insure individuals, such as those living with HIV and HCV. Insurers’ failure to meet the needs
of consumers living with HIV and HCV means that these individuals are prevented from realizing the promises of the
ACA. Documenting these practices is key to generating advocacy to prevent insurers from normalizing these practices
and regulators from approving discriminatory plans.
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INTRODUCTION:

In the face of increasingly restrictive and discriminatory health insurance plans within the Marketplaces and mindful of
the importance of a healthy 2017 open enrollment period, the Center for Health Law and Policy Innovation of Harvard
Law School (CHLPI) has developed the QHP Assessment Project to evaluate QHPs on key Marketplaces and assess their
coverage and cost-sharing requirements for HIV and HCV medications. The QHP Assessment Project has two major
goals: 1) to provide specific, detailed information on the QHPs offerings to allow individuals to select the correct QHP
for their health needs; and 2) to utilize the information generated to inform the advocacy and litigation efforts of CHLPI
and its partners. The ACA promises equal and affordable coverage for all persons, regardless of pre-existing conditions
or disability, and this project is an important step in enforcing the health care rights of people living with HIV and HCV.

For further questions and inquiries please contact Carmel Shachar at cshachar@law.harvard.edu. To learn more about
CHLPI’s litigation initiative, please contact Kevin Costello at kcostello@law.harvard.edu.
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OVERVIEW:

The purpose of the QHP Assessment Project is to present all the information relating to a plan’s benefit design that
would lead an individual living with HIV and/or HCV to choose one QHP over another. Therefore the assessments of each
QHP include a variety of information, including premiums, cost sharing for provider services, and deductibles. CHLPI
has also identified discriminatory plan benefit design trends in the coverage and cost of key HIV and HCV medications.
Correspondingly, CHLPI's 2017 QHP Assessment Project has a special focus on these metrics.

The lack of coverage for common and newer HIV and HCV regimens is cause for significant concern. HIV and HCV
treatment regimens are not interchangeable and should be driven by clinical considerations, treatment guidelines, and
patient and provider choice. Beginning with the most cost-effective treatment and then escalating to newer, more
expensive treatments is contrary to federal guidelines for HIV, which recommend that the “[s]election of a regimen
should be individualized.”” The newer HCV medications are such an improvement over the older treatment regimens
that to use an older treatment would mean failing to meet a basic standard of care. Additionally, some of the newer HCV
medications are not appropriate for all genotypes or for individuals co-infected with HIV, so individuals must be able
to access all newer treatments. QHPs should provide access to the full range of commonly prescribed medications in
keeping with federal guidelines and best standards of care. Insurers’ failure to cover critical medications is discriminatory
in that it discourages enrollment by individuals living with these conditions.

1 The Office of AIDS Research Advisory Council, “Guidelines for the Use of Antiretroviral Agents in HIV-1-Infected Adults and Adolescents,” F-3
(April 8, 2015), available at http://aidsinfo.nih.gov/guidelines
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OVERVIEW:

Coverage of medications is not the only criteria for assessing meaningful health care access. Insurers must also make HIV
and HCV medications affordable to their plan beneficiaries by keeping out of pocket costs reasonable. Often, insurers
will place all HIV and HCV medications on the highest cost sharing tier of their formulary, in a discriminatory practice
commonly referred to as adverse tiering. Adverse tiering forces individuals living with HIV and/or HCV to shoulder a
much higher percentage of their health care costs than other enrollees in the same plans. It also can prevent individuals
from affording critical medications, despite paying premiums for health care coverage. Adverse tiering is often used by
insurers to deter “undesirable” consumers from selecting their plans.

Further exacerbating cost-related concerns, CHLPI has seen a trend to use co-insurance rather than co-payments for
cost sharing. As CHLPI and others have noted, co-insurance tends to quickly increase cost to consumers for expensive
medications, especially as compared to co-payments. Additionally, co-insurance is a transparency concern because it
is hard for consumers with co-insurance to calculate the actual cost sharing owed before attempting to purchase their
prescriptions. Co-insurance is not appropriate when it serves as a gatekeeper to access to life saving medications, nor
when it is designed to disproportionately burden people living with HIV and HCV with unreasonable cost sharing.
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StaTE FINDINGS | HIV:

PLAN COVERAGE COST SHARING

Plans using lowest tier formulary
Plans using lowest tier formulary and co-pay

Plans using lowest tier formulary and coinsurance

Plans using middle tier formulary
Plans using middle tier formulary and co-pay

Plans using middle tier formulary and coinsurance

Plans using highest tier formulary

Plans using highest tier formulary and co-pay

B 0-6 Medications [ 7-12 Medications Plans using highest tier formulary and coinsurance
B 13-18 Medications [ 19-27 Medications

' Plans were categorized in the lowest tier if they placed the majority of medications in that tier.
2 Plans were categorized in the middle tier if they placed the majority of medications in that tier.
3 Plans were categorized in the highest tier if they placed the majority of medications in that tier.
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Truvada (emtricitabine/tenofovir) Yes 3 No Yes No
Viramune (nevirapine) Yes 3 No Yes No
nevirapine Yes 4 No Yes No
Retrovir (zidovudine) Yes 2 No Yes No
zidovudine Yes 2 No Yes No
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