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EXECUTIVE SUMMARY

he waste of edible food by consumers, retailers, and manufacturers poses a

significant burden to the American food system. Wasted food costs consumers

and industry money; squanders important natural resources that are used to

grow, process, distribute, and store America’s food supply; and represents a missed

opportunity to feed the millions of food insecure households in the United States that

are struggling to access healthy, affordable food. Misinterpretation of the date labels on

foods is a key factor leading to this waste.

Improving date labeling policies and practices can
decrease consumer confusion, which will not only reduce
food waste, but also improve food safety. Date labels on
food come in a dizzying variety of forms including “use
by,” “best before,” “sell by,” and “enjoy by” dates, yet these
simple markers are both poorly understood and surprisingly
under-regulated, such that their meanings and timeframes
are generally not defined in law. Because regulators, industry
players, and citizens have become accustomed to seeing
date labels on many food products over time, policymakers
have not asked important questions about the date labeling

system, and there has been a dearth of rigorous policy
analyses of how these labels affect consumers’ choices
surrounding purchasing and discarding food products.

This policy brief examines the historical impetus for
placing dates on food—namely a desire to indicate products’
freshness—and the ways in which the system has failed to
meet this goal, while creating a range of ancillary problems.
Relevant federal laws and authorities are described along
with a review of the legislative history on this topic, and a
comparison of state laws related to food date labeling is
provided. The paper then describes why and how date labels
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contribute to the waste of edible food in the United States

and explains specifically how:

= The lack of binding federal standards, and the resultant
state and local variability in date labeling rules, has led to
a proliferation of diverse and inconsistent date labeling
practices in the food industry. Such inconsistency exists
on multiple levels, including whether manufacturers
affix a date label in the first place, how they choose which
label phrase to apply, varying meanings for the same
phrase, and the wide range of methods by which the date
on a product is determined. The result is that consumers
cannot rely on the dates on food to consistently have the
same meaning.

= This convoluted system is not achieving what date
labeling was historically designed to do—provide
indicators of freshness. Rather, it creates confusion and
leads many consumers to believe, mistakenly, that date
labels are signals of a food’s microbial safety, which
unduly downplays the importance of more pertinent
food safety indicators.

=  This confusion also leads to considerable amounts of
avoidable food waste as the mistaken belief that past-
date foods are categorically unsuitable for consumption
causes consumers to discard food prematurely.

= Inconsistent date labeling policies and practices harm
the interests of manufacturers and retailers by creating
increased compliance burdens and food waste at the
manufacturer/retail level.

=  Date labeling practices hinder food recovery and
redistribution efforts by making the handling of past-
date foods administratively and legally complex.

After analyzing these five core problems with the
contemporary date labeling regime, this report will introduce
recommendations on how to begin to remedy the food waste
and food safety issues related to date labeling, by creating

a system in which date labels more clearly communicate
information. Recommendations are broken into two
sections: the first section proposes key changes to the date
labeling system across the United States, and the second
section identifies relevant stakeholders and describes actions
that each should take to address the issue.

In brief, the recommendations are as follows:

I. STANDARDIZE AND CLARIFY THE FOOD
DATE LABELING SYSTEM ACROSS THE
UNITED STATES

1. Make “sell by” dates invisible to the consumer: “Sell by”
dates generate confusion and offer consumers no useful
guidance once they have brought their purchases home.
Therefore, “sell by” and other date labels that are used
for stock control by retailers should be made invisible to
consumers. Products should only display dates that are
intended to communicate to the consumer.

2. Establish a reliable, coherent, and uniform
consumer-facing dating system: The following five
recommendations on how to standardize and clarify

date labels will help establish a more effective system of
consumer-facing dates that consumers can understand
and trust. The system should be consistent across
products to the extent it makes sense.

= Establish standard, clear language for both
quality-based and safety-based date labels: The
language used before dates on food products should
be clarified and standardized to better inform
consumers of the meaning of different dates. The
words used should (1) be uniform for a particular
meaning across the country and across products;
(2) be unambiguous in the information they convey;
and (3) clearly delineate between safety-based and
quality-based dates.

= Include “freeze by” dates and freezing information
where applicable: Promote the use of “freeze by”
dates on perishable food products to help raise
consumer awareness of the benefits of freezing foods
and the abundance of food products that can be
successfully frozen in order to extend shelf life.

= Remove or replace quality-based dates on non-
perishable, shelf-stable products: Removing “best
before” or other quality dates from shelf-stable, non-
perishable foods for which safety is not a concern
would reduce waste of these products and increase
the weight given to labels placed on products that
do have safety concerns. Some type of date may still
be useful, such as an indication of shelf life after
opening (e.g. “Best within XX days of opening”)
or the date on which the product was packed
(e.g., “Maximum quality XX months/years after
pack date”)

= Ensure date labels are clearly and predictably
located on packages: Consumers should be able
to easily locate and understand date labeling
information on packages, perhaps through the use of
a standard “safe handling” information box, akin to
the Nutrition Facts panel.
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= Employ more transparent methods for
selecting dates: Create a set of best practices that
manufacturers and retailers can use to determine
date labels for products, and consumers can learn
about if interested.

3. Increase the use of safe handling instructions and
“smart labels”: Provide clear, pertinent food safety
information alongside date labels. This could include
additional phrases, QR codes that allow consumers to
scan for more information, or “smart labels” like time-
temperature indicators.

ll. THE ROLE OF INDUSTRY, GOVERNMENT
AND CONSUMERS

Collaboration amongst different stakeholders and entities is

necessary to standardize and clarify the current date labeling

regime. Each stakeholder has a role to play to improve the

system. Three groups of stakeholders have been identified;

solutions targeted at each group include:

1. Food Industry Actors: Industry actors can take
meaningful steps to reduce date label confusion, reduce
food waste, and improve consumer safety by:

= Converting to a system which adopts the
recommended changes above: making “sell by”
information invisible to consumers; establishing
a standardized, easily understandable consumer-
facing dating system; and providing more safe
handling information;

= selling or donating near-expiration or expired
products; and

= educating consumers on the meaning of date labels
and on safe food handling.

2. Government: Congress, federal administrative agencies,
state legislatures, and state agencies should work towards
a system of date labeling that is more standardized,
more easily understood by consumers, and less arbitrary.
The federal Food and Drug Administration and U.S.
Department of Agriculture have existing authority
to regulate misleading labels, and should use this
authority to reduce confusion around date labeling.
Otherwise, Congress can act to create overarching federal
legislation. Regardless of whether a federal law is passed,
existing federal guidance should be strengthened and
streamlined so that states following such guidance
will begin to implement more similar state laws and
regulations.

3. Consumers and Consumer-Facing Agencies and
Organizations: Increased consumer education—
covering everything from the meaning of date labels,
to the importance of proper refrigeration temperature,
to strategies on how to determine whether food is safe
and wholesome to eat—will be crucial regardless of
whether policymakers decide to implement changes to
the current date labeling regime or to maintain the status
quo. Federal, state, and local agencies and organizations
can conduct consumer outreach and education to build
awareness of proper food safety, handling, and storage,
as well as the high rates of food waste due to date label
confusion and the detrimental effects of such waste.
Consumers can act now by educating themselves as well.

Revising the convoluted and ineffective system of date labels
is one of the most straightforward ways we can address

the rising rates wasted food, while providing a service to
consumers by improving both food safety outcomes and
economic impacts.
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INTRODUCTION

merica is fixated on food—we have television channels devoted to it,

competitions revolving around it, and every manner of book, blog, and

newspaper column revering it. For a country so obsessed with food, it

is alarming how much of it Americans throw away, despite the serious ethical,

environmental, and financial implications of this waste. An estimated 40 percent of

food in the United States goes uneaten,' and according to even the most conservative

estimates, Americans waste 160 billion pounds of food each year.? The rate of food loss

in the United States far exceeds that of much of the rest of the world, with the average

American consumer wasting 10 times as much as food as the average consumer

in Southeast Asia.® One key contributor to wasting food is confusion around food

expiration dates.

Despite the high rate of food waste, almost 15 percent of
U.S. households were food insecure at some point in 2011.4
It has been estimated that redistributing 30 percent of all the
food lost in the United States could feed every food insecure
American their fotal diet.®

Wasted food has serious environmental consequences as
well.*When food is wasted, all of the resources used to produce,
store, transport, and handle that food—including arable land,
labor, energy, water, chemicals, and oil—are also wasted.” A
study by McKinsey & Company projected that roughly 100
million acres of cropland could be saved if developed countries
reduced consumer food waste by 30 percent.? It is estimated
that approximately 25 percent of America’s freshwater use goes
into the production of wasted food.?

Compounding these environmental and ethical harms
are the financial losses incurred by American families when
enough food to fill the Rose Bowl is wasted each day in the
United States.!° At the consumer level, according to one
calculation, food waste costs the average American family of
four $1365-2275 per year.!!

Those studying the problem of food waste in the United
States and abroad have identified confusion over food date
labeling as a major contributing factor at both the industry
and the consumer level.'? Research from the United Kingdom
support a connection between the misinterpretation of date
labels and wasted food,'® and a study conducted by the Bio
Intelligence Service for the European Commission identified
the standardization of food date labeling as an important
policy intervention to reduce food waste."

This policy brief explores the relationship between food
waste, food safety, and the regulatory systems that govern,
or fail to govern, food date labeling practices in the United
States. It will describe how the contemporary date labeling
regime creates confusion among consumers, obstacles for
food service providers, and inefficiencies in the food industry,
ultimately contributing to and exacerbating the waste of
edible food in this country.

The brief will begin by tracing the history of food date
labeling in the United States and then proceed to analyze
the current labeling landscape at the federal, state, local, and
industry levels. Drawing on the results of a comprehensive
literature review, a 50-state study of current date labeling
regulations, and data from interviews with experts in
government, industry, and food science, this paper will
outline key problems with the contemporary date labeling
regime: its disorienting effects on consumers, its failure
to convey important food safety information (despite the
appearance of doing so), its negative economic impacts across
the food sector, and its hindrance of food recovery initiatives.
All of these factors lead directly to food waste in American
homes and across the supply chain, throughout production,
distribution, retail, food service, and home consumption.

Based on this analysis, the brief will conclude by outlining
recommendations for how different stakeholders can take
action to improve current practices and foster policy changes
to begin to remedy the negative impacts of date labeling on
food waste in the United States.
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CHAPTER 1: HISTORY OF U.S. DATE LABELING:
A PIECEMEAL RESPONSE TO CONSUMER INTEREST

IN DATE LABELS

he urbanization of the United States divorced most consumers from the

creation of their food—these consumers began purchasing the bulk of their

food, rather than growing it themselves, and had little personal knowledge

concerning the freshness and shelf life of their purchases.'” As Americans began to buy

more processed or packaged foods, this knowledge deficit forced consumers to rely

on assurances from retailers that the foods they were purchasing were fresh, yet these

assurances often proved insufficient to fully dispel consumer fears.'®

By the 1970’s, consumer concern surrounding the
freshness of food crystallized,'” and diverse stakeholders
within the food industry, government, and public interest
sector began to seriously explore what is known as open
dating in response to consumer unease. Open dating uses a
date label that includes a month, day, and year in a format
clearly evident to the consumer.!® OQut of a nationwide
survey of 250,000 shoppers published in 1975, 89 percent of
respondents favored this kind of dating system.!® According
to another survey, 95 percent of respondents listed open
dating as the “most useful” consumer service for addressing
product freshness concerns.?’ “Open” dating differed from
the long-established industry practice of “closed” dating,
in which manufacturers and retailers used symbols or
numerical codes that were undecipherable to consumers
to manage their inventory and stock rotation,?! without
any intention of relaying that information directly to
consumers.?? Throughout the 1970s, many supermarkets
voluntarily adopted open dating systems in response to
mounting consumer interest.?

Government actors also began to react to rising consumer
demand for more objective, accessible indicators of product
freshness and quality during this period. By 1973, 10 state
governments had adopted laws or regulations mandating
open dating for certain classes of food products.?* The
federal government also began increasing its engagement
with the issue of date labeling by supporting research on
this topic. In 1975, the General Accounting Office (now
the Government Accountability Office or GAO) issued a
report to Congress focusing on “problems with stale or
spoiled foods” and advocating a uniform date labeling
system to address consumer concerns.? In 1979, the Office
of Technology Assessment (OTA), which existed as an office
of the U.S. Congress from 1972 to 1995, was assisted by a
task force of consumer representatives, retailers, processors,
wholesalers, scientific experts, and government officials in
publishing a comprehensive report for the Senate on open
dating to address “[consumer] concern over the freshness of

food.”? Critically, even in the 1970s supporters of open dating
recognized that assuring the microbiological safety of food
could not be achieved using date labels.?” Indeed, the OTA
report flatly stated that “there is little or no benefit derived from
open dating in terms of improved microbiological safety.”? An
analysis of the intersection between date labels and food safety
will be discussed at length in the sections below.

Food labeling received the concerted attention of Congress
during this time period, yet legislation on date labeling
ultimately was not passed.?® Congressional action could have
regulated date labels across the country in a predictable,
empirically-grounded way and would have standardized
industry practices and preempted widespread variation in
state regulations. Members of Congress recognized these
benefits, and during the 1970s and 1980s introduced several
legislative proposals to institute a uniform open code dating
system on a nationwide scale, mostly via amendments to the
federal Food, Drug, and Cosmetic Act.*® At least 10 bills were
introduced by the 93rd Congress (1973-1975) alone.?! The
1975 GAO report encouraged Congress to adopt one of these
proposed amendments.*? The Food and Drug Administration
(FDA) also welcomed the potential for an explicit statutory
mandate over date labeling, even while maintaining that
it already had authority to regulate date labeling under its
existing powers to control adulteration and misbranding.?
However, none of the federal legislative efforts gained
enough momentum to pass into law and create a uniform,
nationwide system.**

A variety of stakeholders shaped the debate about open
dating legislation. In addition to the role consumers played
in demanding more information about their products,
various food industry actors also played a role. At first,
supermarket chains opposed such regulation because
they believed that “open dating would add to the price of
the food, since shoppers would pick over the packages
on the supermarket shelves, selecting only the newest,”
causing increased losses of outdated, but edible food,
and thus forcing supermarkets to raise prices in order to
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account for the discarded products.*® However, after this
initial opposition, supermarkets began to use open dates
voluntarily in response to consumer demand, and even
advertised the new practice as a promotional strategy to
attract customers.* Then, when Congress tried to pass
legislation that would regulate open dating, spokespersons
from the National Association of Food Chains argued before
Congress that the industry was already voluntarily spending
millions of dollars on food labeling and that the additional
federal requirements would simply impose higher costs and
“deter [members of the food chains] from adopting further
voluntary, progressive programs in the future.”*

Policymakers were also discouraged from coming up
with a standard federal model because of the difficulties
of trying to harmonize the “differences in views on type of
date, explanation of date, and foods covered.”* Further, food
lawyers—even those advocating for a uniform date labeling
system—questioned whether Congress was “willing to pass a
strong preemption provision” that would invalidate all state
laws, and thus successfully achieve a uniform national date
labeling regime consistently applied in all states.*

Due to the lack of success of open dating legislation, the
1970s saw the uneven and piecemeal creation of an American
date labeling regime, as state governments and industry
actors responded to consumers’ interest in fresh, unspoiled
food in a range of ways, but with no unifying strategy at the
federal level.” The resulting inconsistencies across state and
local laws quickly began to create consumer confusion*? and
industry distress* which did not go unnoticed, even by early
observers. Food lawyers recognized that the proliferation of
inconsistent state laws could affect interstate commerce,
and hinted at the idea that it could inflate the price of food,
reiterating the initial concern raised by supermarket chains
that open labeling would lead to food waste and higher food
prices.* For example, costs would go up if food companies
needed to use separate packaging lines for products entering
each jurisdiction in order to comply with divergent state laws.*®

Streamlining open dating laws across the nation, so that
the food industry could adapt to a single legal regime instead
of trying to comply with the proliferation of inconsistent
state laws, provided then and continues to provide a strong
rationale for Congress to pass legislation that can improve
productivity and efficiency in the food industry. This would
also ensure that consumers are provided consistent and
coherent messages from the dates they are seeing.* The

Americans begin to
move off farms.
Slowly lose direct
connection to their
food source.

Many Americans farm
or are near their food
source and know how
fresh their food is.

Americans begin to buy
more processed and
packaged foods, and most
food is purchased from
grocery stores. Consumers
lose the ability to know how
fresh their food is.
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GAO concluded its discussion of open code dating in 1975

by warning that failure to implement a national system

would “add to confusion, because as open dating is used on
more products, it would continue letting each manufacturer,
retailer, or State choose its own dating system.”*” Nevertheless,
no federal legislation has been passed for more than 40 years
and this lack of uniformity persists today, leading to wasteful
food practices within the American food system.

After a more than two-decade lapse in federal
consideration of these issues, the next move towards a
federal date labeling requirement occurred in the late 1990s.
In 1999, Congressman Frank Pallone (D-NJ) introduced the
National Uniform Food Safety Labeling Act of 1999, which
would have required food to bear a date after which the food
should no longer be sold “because of diminution of quality,
nutrient availability, or safety,” preceded by the words “use
by.”#® The bill was stalled at the House Energy and Commerce
Committee and did not pass.

Similarly, in 1999, Congresswoman Nita Lowey (D-
NY) introduced the Food Freshness Disclosure Act and
reintroduced similar bills in 2001, 2003, 2005, 2007, and
2009. All the bills were referred to the House Energy and
Commerce Committee, but none passed out of committee.
The bills proposed to amend the Food, Drug, and Cosmetic
Act by adding the requirement of applying uniform freshness
dates on food. Uniformity would be achieved by requiring
that all freshness dates be preceded by the phrase “best
if used by.”*® Foods identified under 21 C.ER. § 101.9(j) as
exempt from the nutritional labeling requirements of the
Nutritional Labeling and Education Act (including food
products served at restaurants or schools, raw fruits and
vegetables, and certain ready-to-eat foods, such as foods sold
at bakeries) would also be exempt from this legislation.”* The
bill would require the “manufacturer, packer, or distributor
of the food” to select the freshness date based on tests that
demonstrate that when consumed, the nutrient quality of the
food would still be the same as indicated by the nutrition facts
panel.®® If passed into law, this legislation would be a positive
step towards achieving a uniform federal date labeling system,
but it could be strengthened in several ways, as detailed by the
recommendations included in this report. For example, the
new regulation could require affixing a safety-based date with a
different standardized term such as “safe if used by” on products
that are empirically proven to cause food safety risks rather than
requiring a “best if used by” date on all food products.

By
>

1 970'S-PRESENT

Forced to trust manufacturers
and grocery stores to supply
them with fresh food,
consumers began demanding
verification that food is in fact
fresh, citing open dating as the
best method to achieve this.

Congress considered
action. At least 10 federal
bills introduced in
1973-75, but none pass.

g Food Date Labels Lead to Food Waste in America

States develop own
laws, leading to a
patchwork of rules
different in each

of the 50 states.



CHAPTER 2: THE CURRENT REGULATORY REGIME

o understand how the food date labeling system contributes to America’s

food waste problem, it is essential to review the different legislative and

regulatory systems that currently govern date labeling. As discussed above,
despite occasional federal interest, no legislation has been passed, and thus federal law
generally does not require or regulate the use of date labels.> This lack of coordinated
action at the federal level increases the complexity of the food labeling regime by
causing a regulatory void that states and localities have attempted to fill in various
ways, resulting in a tremendously varied set of state and local laws regarding the use
of date labels. Industry has also attempted to provide direction, with some food trade
associations that don’t necessarily help to improve public health creating voluntary
guidance on date labeling practices for specific commodities. Because none of these
approaches are comprehensive, individual manufacturers and retailers are often left
to decide how date labels are actually implemented.>

The lack of formal definitions or standardization across
date labeling policies and practices is a problem because it
gives unreliable signals to consumers. Such inconsistency
exists on multiple levels, including whether manufacturers
affix a date label in the first place, how they choose which
label category to apply, internal inconsistency within each
label category due to the lack of formal legal definitions, and
variability surrounding how the date used on a product is
determined. The result is that consumers cannot rely on the
dates on food to consistently have the same meaning.

This section analyzes the ways in which these regulatory
and industry forces operate and interact with each other.
Ironically, despite the original intention of increasing
consumer knowledge about their food, date labeling has
become a largely incoherent signaling device for consumers.
Instead of offering the type of clear and unambiguous
information that consumers seek, date labels can and do
confuse and mislead them.

FEDERAL LAW

The scope of federal laws governing food labeling is broad,
but does not currently address date labeling with any
specificity or consistency. Congress clearly has the power

to regulate date labels under the Commerce Clause in the
U.S. Constitution, which gives Congress power to regulate
products sold in interstate commerce.* Using this power,
Congress has passed a number of federal statutes that govern
labeling of different types of food, with two agencies having
the clearest delegation from Congress of authority over
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food labeling: FDA and the U.S. Department of Agriculture
(USDA). However, as described in the previous section,
because Congress has not successfully passed national date
labeling legislation to date, no agencies have been given
explicit authority to regulate in this realm. The statutes and
the provisions that are most relevant to food labeling are
discussed below, with excerpts of language from each federal
law included in Appendix A.

Agency Authority to Regulate
Food Labeling and Existing Laws
Congress has never mandated that FDA or USDA implement
a national date labeling regime;*” however, it has delegated
general authority to both agencies to ensure food safety
and protect consumers from deceptive or misleading food
package information.*® Both FDA and USDA have the power
to regulate food labeling for the foods that fall under their
respective purviews. FDA has statutory authority to regulate
the safety of all foods with the exception of meat, poultry,
and some fish, under the Food, Drug, and Cosmetic Act of
1938, the Nutritional Labeling and Education Act of 1990, the
Fair Packaging and Labeling Act of 1966, the Infant Formula
Act of 1980, and the Food Safety Modernization Act of 2011.5°
On the other hand, USDA has jurisdiction to regulate meat,
poultry, and certain egg products, under the Poultry Products
Inspection Act of 1957, the Federal Meat Inspection Act of
1906, the Egg Products Inspection Act of 1970, the Perishable
Agricultural Commodities Act of 1930, and the Agricultural
Marketing Act of 1946.%° FDA and USDA share jurisdiction over
certain products including eggs® and fruits and vegetables.5?
FDA receives broad food labeling authority under several
of the Acts mentioned above, with its powers to regulate
misbranded foods and misleading labels under the Food,
Drug, and Cosmetic Act being the most robust.® Since one
of the purposes of the Food, Drug, and Cosmetic Act is to
protect the interest of consumers, the Act prohibits the

“adulteration or misbranding of any food.”% Food under
FDA’s jurisdiction may be considered misbranded if the
food’s label is false or misleading “in any particular.”® USDA
also has the power to regulate misleading labels for all
products under its purview, and has vested the Food Safety
and Inspection Service (FSIS), an enforcement agency within
USDA, with this authority.®® Under the Acts mentioned
above, USDA has broad authority to promulgate regulations
to protect consumers and ensure that products specifically
regulated under each Act are not misbranded.?’ Similar to the
Food, Drug, and Cosmetic Act, under the provisions of these
statutes, labels are considered misbranded if they are false

or misleading “in any particular.”® As explained throughout
the report, the current date label system leads to consumer
confusion and the waste of edible food.

If FDA and/or USDA agree that date labels are
“misleading,” they could make a case that their existing
authority should be interpreted to allow them to regulate
date labeling as a form of misbranding of food items, without
any additional action on the part of Congress.

Importantly, these laws also require that FDA and USDA
work together in promulgating consistent regulations. For
example, under both the Poultry Products Inspection Act
and the Federal Meat Inspection Act, USDA must prescribe
regulations for labels that are consistent with the Food,

Drug, and Cosmetic Act labeling standards.® Further, the Egg
Products Inspection Act provides that the two agencies must
cooperate with one another in order to decrease the burden
on interstate commerce in labeling of eggs, because packages
that are not properly labeled could “be sold at lower prices
and compete unfairly with the wholesome, not adulterated,
and properly labeled and packaged products.”” In the past,
FDA and USDA have issued joint notices about the regulation
of eggs, specifically requesting comments on whether the
varying practices for placing expiration dates on egg products
would violate the misbranding provisions of the Food,

Drug, and Cosmetic Act and “be misleading to consumers
given their expectations.”” These are some examples of

how the two agencies interact with each other and share
responsibility to ensure consistency across their respective
regulations. FDA and USDA should similarly work together to
promulgate regulations that address the misleading impact
of date labels by ensuring that date labels are standardized
across food products.

Other government agencies also share the role of
protecting the interest of consumers from deceptive
practices. In particular, the Federal Trade Commission
(FTC) has food labeling authority under the Federal Trade
Commission Act of 1914 if action is needed to prevent
“unfair methods of competition” or “unfair or deceptive
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acts or practices in or affecting commerce.””? Further, FDA Similar to any coordinated response by FDA and USDA, the
and FTC have joint authority under the Fair Packaging and shared responsibility already utilized by FDA and FTC could

Labeling Act to create regulations “necessary to prevent the be a model for a joint response to date labeling regulation,
deception of consumers” for any consumer commodities, showcasing a way for agencies to work together to streamline
including food.” In response to their shared authority under =~ date labeling practices across different foods.

Fair Packaging and Labeling Act, FDA and FTC created a Figure 1 below includes an illustration of the federal

memorandum of understanding that gives FDA the authority = agencies and Acts that govern food labeling.
to regulate food labeling and FTC the authority to regulate

food advertising in order to prevent misleading information

from reaching the consumer.™

Figure 1: Congressional and Agency Authority in the Federal Food Labeling System**

Federal Food, Drug
& Cosmetic Act*

Nutritional Labeling

& Education Act
.................................. Food and Drug .
Administration Rl Infant Formula Act
........ Food Safety

Modernization Act

Fair Packaging and
Labeling Act*

H

Federal Trade Federal Trade
US. Congress Commission | 7 Commission Act

Egg Products
Inspection Act*

Perishable Agricultural
Commodities Act™

...........

............................... U.S. Department of Federal Meat

Agriculture : Inspection Act*

Poultry Products
Inspection Act*

Agrictultural
Marketing Act

* Acts which give authority pertaining to date labeling on foods.

** Note that FDA may have additional enforcement authority shared with other agencies with regard to food safety, but this chart focuses on primary authority over labeling for certain food types.

PAGE 10 | The Dating Game: How Confusing Food Date Labels Lead to Food Waste in America



The Current Federal Labeling Regime —How FDA and
USDA Use Their Legal Authority

While FDA could interpret its existing statutory authority

to enable it to regulate date labeling practices for the foods
under its purview,” the agency has not done so. According
to FDA, it “does not require food firms to place ‘expired

by’, ‘use by’ or ‘best before’ dates on food products”;

instead, “this information is entirely at the discretion of

the manufacturer.””® The only exception is infant formula,
which is subject to explicit FDA date labeling requirements.”
In response to scandals resulting from recalls of infant
formula products that were causing illnesses among children
because the products lacked sufficient nutrients,” and due
to findings that industry had too much discretion to decide
the appropriate nutritional content of these products,™
Congress passed the Infant Formula Act of 1980, mandating
that FDA set uniform standards for the nutritional content
of these products.?” However, unlike the arguments around
freshness discussed in the History Section, the Infant
Formula Act focused only on the nutritional content of
infant formula products. Under this Act, FDA established
arange of regulations impacting infant formula, including
arequirement that its labels include “use by” dates.?' The
regulations mandate that determinations used to assign such
dates to infant formula must be based on tests that prove

the concentration of nutrients is adequate for the health of
children up to the marked date.?

When compared to FDA, USDA more explicitly addresses
date labeling for food products under its authority. With a
few exceptions, such as requiring a “pack date” for poultry
products® and a lot number or “pack date” for egg products
certified by USDA,* USDA also does not generally require
date labels on regulated products.?® However, the agency
does have technical requirements addressing how dates
should be displayed on USDA-regulated food products if they
are employed voluntarily or according to state law. Under
these rules, a calendar date “may” be applied to USDA-
regulated products so long as it includes a day and a month,
and possibly a year in the case of frozen or shelf-stable
products.t® USDA also requires calendar dates to be preceded
by “a phrase explaining the meaning of such date, in terms
of ‘packing’ date, ‘sell by’ date, or ‘use before’ date,” and
notes that such dates can be implemented “with or without
a further qualifying phrase, e.g., ‘For Maximum Freshness’ or
‘For Best Quality,” and such phrases shall be approved by the
Administrator [pursuant to procedures outlined in 9 C.ER. §
317.4].”% This latter rule is arguably the most robust federal
regulation that exists, but it is limited in three respects: (1) it
applies only to USDA-regulated foods (poultry, meat, certain
egg products); (2) the three explanatory phrases that are
allowed (“packing,” “sell by,” and “use before”) are undefined
by the regulation and are allowed to be used interchangeably,
which highlights their lack of meaning and inability to
communicate significance to consumers; and (3) the rule
makes the use of “further qualifying phrases,” which could
help correct ambiguity, totally optional.

FEDERAL VOLUNTARY GUIDANCE
Instead of actively regulating date labeling practices in a
uniform manner, the federal government has provided
mostly voluntary guidance on this subject. One example
of voluntary guidance is the “Uniform Open Dating
Regulation,”® a product of the National Institute of Standards
and Technology (NIST), a research and advisory body
within the U.S. Department of Commerce, in partnership
with the National Conference on Weights and Measures
(NCWM), a not-for-profit corporation committed to
creating uniform national standards for various units of
measurement.® Recognizing that the “lack of uniformity
between jurisdictions could impede the orderly flow of
commerce,”® the NCWM has promulgated model regulations
on open dating which they hope will be adopted by all state
and local jurisdictions.”” NCWM’s model regulations, which
are published in NIST Handbook 130,% set “sell by” as the
label date that jurisdictions should require for pre-packaged
perishable foods and “best if used by” as the date that should
be required for semi-perishable or long-shelf-life foods.*
The model regulations allow all foods to be sold after their
label dates, provided that they are of good quality and that
perishable foods are clearly marked as being past-date.® NIST
Handbook 130 also includes guidance for propetly calculating
the label date® and for expressing the date on packaging.®
Thus far, according to the 2013 edition of NIST
Handbook 130, five states (Arkansas, Connecticut, Nevada,
Oklahoma, and West Virginia) have regulations in place that
automatically adopt the most recent NCWM Uniform Open
Dating Regulation published in NIST Handbook 130.%” Three
more states, (Michigan, South Dakota, and Washington)
and the U.S. Virgin Islands have adopted an earlier version
of NIST Handbook 130 in whole or in part.®® In sum, while
federal guidance on the topic of date labels does exist,
only a minority of states have implemented this voluntary
guidance. Even though widespread adoption of the most
current edition of the guidance would create uniformity and
standardization across all states that adopt its open dating
provisions, the guidance in NIST Handbook 130 has flaws.
For example, as discussed in later sections, utilizing “sell by”
dates increases confusion and food waste, and thus these
dates are not as effective at communicating their significance
to consumers. Suggestions on how date labeling guidance can
be strengthened to effectively decrease consumer confusion,
improve food safety, and reduce food waste will be discussed
below in the Recommendations section of the report.
Another example of federal voluntary guidance is the FDA
Food Code.” The FDA Food Code is a reference document
issued by FDA that provides model regulations for state
and local governments on food safety laws.'® Like NIST
Handbook 130, adoption of the code is voluntary. However,
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many states have chosen to adopt it because the FDA Food
Code reflects the expertise of dozens of food safety experts.
Importantly, the Code itself is not law; it only becomes
binding when states adopt it by statute or regulation, and
states typically add their own modifications. A new version of
the FDA Food Code was published every two years until 2001
and is now published every four years, with the most recent
version published in 2009.1%

The FDA Food Code addresses date labeling requirements
in three different areas: shellfish;!%? refrigerated, ready-
to-eat potentially hazardous food;!* and reduced oxygen
packaging.!™ For example, for shellfish, the FDA Food Code
suggests a date labeling requirement for shellfish'® that has
been adopted by many states. For refrigerated, ready-to-eat
potentially hazardous foods “prepared and held in a food
establishment for more than 24 hours,” the FDA Food Code
requires that they “be clearly marked to indicate the date or
day by which the food shall be consumed on the premises,
sold, or discarded based on [specified] temperature and time
combinations.”'® The FDA Food Code does provide some
guidance, but it only applies date labeling language to a
limited number of food items.'%” As mentioned above, states
adopt language of the FDA Food Code in their own legislation
or regulations; for example 13 states have adopted almost the
exact same language as the shellfish date labeling provision
in the FDA Food Code.!%

STATE LAW
The Supremacy Clause of the Constitution provides that
when state and federal laws conflict, the conflicting state law
will be invalidated.!* Thus, state statutes are not preempted
by federal law if they do not directly conflict with existing
federal legislation.!'® Because federal regulation of date labels
is so limited, states consequently have vast discretion to
regulate date labels in almost any way they see fit. Certain
states have used that discretion enthusiastically, creating
a system of stringent requirements for date labels, while
others have not regulated date labels at all. The result is an
inconsistent state regulatory scheme that is not necessarily
improving public health. One possible reason for such wide
variation is that depending on the state, date labels fall under
the purview of different state government departments,
including Department of Health, Department of Agriculture,
Department of Weights and Measures, Department of
Commerce, or others.!!

Furthermore, state law is not static; state legislatures
are constantly updating and amending the date labeling
requirements. Several states passed new date labeling laws
within the past year. For example, Georgia amended its
date labeling rules in 2012 by adding a definition for the
term “expiration date,” (now defined as being “synonymous
with Pull Date, Best-By Date, Best Before Date, Use-By

Date, and Sell-By Date,” and meaning “the last date on
which the following FOOD products can be sold at retail or
wholesale”)!'? and preventing sale after the expiration date
of prepackaged sandwiches, eggs, infant formula, shucked
oysters, milk, and potentially hazardous food labeled as
“keep refrigerated.”!’®

This section explores some of the patterns across state date
label regulations that emerged from our 50-state research; it
also highlights the extreme variations among these regulations
to illuminate how our current food labeling system creates
confusion for consumers and does not necessarily improve
food safety. Although the most defining feature of the state-
level regulation of date labels is its sheer variability,!"* there are
several discernible patterns among the regulations. States can
be roughly grouped into four categories:

1. Those that regulate the presence of date labels on certain
foods but do not regulate sales after those dates;

2. Those that do not regulate the presence of date labels but
broadly regulate sales after such dates if date labels are
voluntarily applied;

3. Those that regulate both the presence of date labels and,
broadly, the sale of products after those dates; and

4. Those that do not require or regulate date labels at all.

According to our 50-state research, 41 states plus the District
of Columbia require date labels on at least some food items,
whereas nine states do not require them on any foods (see
Figure 2, below)."® For example, New York does not require
date labels to be applied to any products, while all six of its
neighboring states—New Jersey, Pennsylvania, Connecticut,
Massachusetts, Vermont, and Rhode Island—have such
requirements. Twenty states plus the District of Columbia
also regulate the sale of food products after some label
dates, while 30 states have no such restrictions (see Figure

3, below). Massachusetts’s regulations are an example of the
kind of restrictions states can impose on sales after the label
date. In Massachusetts, “food can only be sold past its ‘sell by’
or ‘best if used by’ date if: (1) it is wholesome and its sensory
physical qualities have not significantly diminished; (2) it is
segregated from the food products which are not past date;
and (3) it is clearly marked as being past date.”!'® As with this
example, even when regulations exist around the use of date
labels, very few states define what the words should mean
and virtually none delineate the process for determining the
dates (see Appendix C).

States also differ in the kinds of food they require to bear
date labels (see Figure 4, below) as well as the kind of date
labels that are required. Most states that require date labels or
regulate the sale of past-date products apply their regulations
to specific foods, such as shellfish, dairy/milk, or eggs. A
handful of states regulate perishable foods more generally.'"”
For example, Maryland requires only that Grade A milk
bear a “sell by” date!''® and does not require a date label on
any other products; Minnesota, on the other hand, requires
“quality assurance” dates on perishable foods'® and eggs,'?
and “sell by” dates on shellfish.'?! The most common food
product that requires date labeling is shellfish, for which such
labeling is specifically regulated in 24 states and the District
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Figure 4: States Regulating Date Labeling'*®
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of Columbia. Further, as previously mentioned, eight states
have adopted the NCWM Uniform Open Dating Regulation
in whole or in part, meaning that those states are more
similar to one another in terms of their regulations.'?

The details of each state’s individual regulations also
vary dramatically. The following examples only brush the
surface of this variation, but illustrate how widely states have
departed from one another in creating their open dating
regulatory regimes:

= In Michigan, packaged perishable foods must include a
date that may be displayed with or without explanatory
terms such as “sell by” or “best before,” but if such terms
are used, only particular phrases may be used.'®

= Rhode Island requires that packaged bakery products
contain pull dates.'*

m  New Hampshire and Georgia are the only states to
explicitly single out pre-wrapped sandwiches for
regulation.'®

= In contrast with many other states, Minnesota and Ohio
explicitly preempt local ordinances on food labeling,
reserving all power in this arena to the state.!26

= New York is one of nine states that have no regulations
regarding food date labeling according to the
qualifications assessed in this report.

The figures on the preceding pages provide a broad overview
of both the patterns and the variations in state-level
regulation of date labels. A full list of state regulations can be
found in Appendix C.

LOCAL REGULATIONS

Date labeling can also be regulated at the local level. The city
of Baltimore, for example, prohibits the sale of any perishable
food past its expiration date, whereas the state of Maryland
does not.' In cases where cities have more stringent date

labeling regulations than the state in which they are located,
inconsistency in the regulations could lead to even greater
consumer confusion, and could also stand in the way of
voluntary industry adoption of a more standardized dating
system. Repealing or amending such city ordinances that do
not improve public health and safety could allow for more
consistency. For example, New York City used to require
“expiration dates” on milk cartons even though the state of
New York imposes no date labeling requirements on any
foods.!3* In September 2010, the city repealed its date labeling
requirement and fell in line with the state-level approach.'*®
The city recognized that its own rule for open dates was not
necessary to protect public health because if milk is “handled
properly,” it will still be safe to consume even after the
expiration date passes.'* The City also noted that New York
State had not reported any “adverse public health effects,
poor milk quality or a decrease in milk demand” arising from
not requiring a “sell by” date at the state level.'*’

THE ROLE OF INDUSTRY
The inconsistent regulation of date labels at the federal, state,
and local levels means manufacturers and other industry
actors often must decide the form and content of date labels.
Where no regulations exist, as is the case in many states
and for many categories of food, manufacturers are free
to decide for themselves which foods will display an open
date and which will not. Even when regulations mandate
the presence of date labels on specific foods, they almost
never dictate the criteria that industry should use to arrive
at the date on the label, thus leaving the decision entirely to
industry discretion.
Some food trade organizations have responded to the
lack of uniform regulations by creating their own voluntary
guidance for open date labeling,'*® but this guidance is not
always consistent from one organization to the next.!*
Because of the lack of standardization, some retailers
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and helped to standardize labels, this change may have in
fact led to increased shelf-stable inventory that would have
previously been sold without a date label now risks being
wasted when the date labels expire.!!

With increased expectations for the food industry to
address social and environmental concerns,**?improving the
date labeling regime actually provides an opportunity for
the food industry to better serve consumer interests while
simultaneously creating positive environmental and social
change. Food companies may be able to benefit financially
by developing creative “cause-related marketing” strategies
designed for consumers interested in reducing food waste and
willing to purchase food items close to the expiration date.!**

The inconsistent regulation of date labels at the federal,
state, and local levels means manufacturers and other
industry actors often must decide the form and content
of date labels.

have even taken it upon themselves to create date labeling
practices for products sold in their stores. For instance, in
2004 Walmart started to require its suppliers to place a “best
if used by” date on all food products in an effort to ensure
consumers of the products’ freshness.!*°

While this policy was created with the best of intentions

Figure 5: Summary of Voluntary Guidelines and Informal Recommendations by Food Trade Organizations

on Open Date Labeling of Food Products

Association of Food Industries: Informally recommend open dating of olive oil.

Food Marketing Institute: Support a voluntary “sell by” date accompanied by “best if used by” information.

International Dairy-Deli-Bakery Association: Informally recommends manufacturers” guidelines (sell by/pull by) for foods that are put on display in
the supermarket, such as deli meats.

National Food Processors Association: For refrigerated and frozen foods, indicates that manufacturers are in the most knowledgeable position to
establish the shelf life and consequently the specific date labeling information that is most useful to the consumer. To harmonize date labeling among
food products, supports a month/day/year (MMDDYY) format, either alphanumeric or numeric.

Specialty Coffee Association of America: Encourages members to put a “born-on” date on their products.

Source: EASTERN RESEARCH GRP, INC., CURRENT STATE OF FOOD PRODUCT OPEN DATES IN THE U.S. 1-13 (2003).
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CHAPTER 3: SHORTCOMINGS OF THE CURRENT SYSTEM

INCONSISTENT AND UNRELIABLE WORDING
AND METHODS OF DETERMINATION
The lack of binding federal standards, and the resultant state
and local regulatory variability in date labeling rules, has led
to a proliferation of diverse and inconsistent date labeling
practices in the food industry. Open dates can come in a
dizzying variety of forms, none of which are strictly defined
or regulated at the federal level. This haphazard system is not
serving its purpose well.

Though it is impossible to provide actual definitions
as meanings can vary by state and phrases are not legally
defined, the following terms can loosely be interpreted as:
(1) the “production” or “pack” date, which provides the date
on which the food product was manufactured or placed
in its final packaging; (2) the “sell by” date, which provides
information to retailers for stock control leaving a reasonable
amount of shelf life for the consumer after purchase; (3) the
“best if used by” date, which typically provides an estimate of
a date after which food will no longer be at its highest quality;
(4) the “use by” date, which also typically is a manufacturer’s
indication of the “last date recommended for the use of the
product while at peak quality”; (5) the “freeze by” date, which
is a reminder that quality can be maintained much longer
by freezing product; and (6) even the “enjoy by” date used by
some manufacturers, and not clearly defined in a way that is
useful to consumers. It is important to note that the meaning
of these terms may vary from product to product and among
manufacturers of the same products because there is no
industry consensus surrounding which date label prefix
should be applied to different categories of food products.!*

In addition to discretion over which label to use, industry
actors vary in their decisions about when to include a label
on a product at all. In a 2003 report prepared for the FDA, six
manufacturers were interviewed and asked to describe their
processes for deciding when to include an open date on one
of their products, and their answers varied widely.'*
Most manufacturers agreed on certain important factors,
including the perishability of a product,'*® but beyond that
there was a wide range of different responses, illustrating the
broad level of discretion left to manufacturers. For instance,
some made their decision based on space constraints on
packaging while others considered the decision as part of
their marketing strategy.'*” Industry guidelines, likewise, do
not typically influence manufacturers’ decisions to include
date labels and do not usually identify which shelf stable foods
should bear open dates.'*?

Manufacturers are left to decide for themselves not only
when to use a date label and what label term to use, but,
importantly, how this date will be determined.'*® According

to the 2003 report prepared for FDA, a key motivating
force behind a manufacturer’s decision to open date is the
protection of the consumer’s experience of a product,'* in
order to safeguard that product’s reputation.!s!
Manufacturers and retailers accomplish this goal by focusing
on the product’s shelf-life—typically conceptualized as “the
end of consumer quality determined by the percentage of
consumers that are displeased by the product.”!%
Manufacturers and retailers are ultimately free to define
shelf-life according to their own market standards, “with
some accepting a predetermined degree of change” in
product quality over time, “and others finding that no
change is acceptable.”'** Those manufacturers and retailers
opposed to any quality change in their product generally
choose to set their label dates earlier to ensure that food
is consumed only at its peak freshness, in order to protect
their brand integrity. Some manufacturers use lab tests to
determine the shelf life, others use literature values, and yet
others use product turnover rates or consumer complaint
frequency.’™ Ultimately, there is a high degree of variability,
arbitrariness, and imprecision in the date labeling process.
As explained by one food scientist and former food industry
official describing one process that uses grades assigned by
professional tasters:

If the product was designed, let’s say, to be a 7

when it was fresh, you may choose that at 6.2, it’s

gotten to the point where [you] don’t want it to be

on the market anymore . . . . If it's 6.0, would most

people still find it reasonably good? Absolutely.

... But companies want people to taste their

products as best they can at the optimum,

because that’s how they maintain their business

and their market shares.'*®
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Thus, while open code dating appears on the surface to
be an objective exercise, consumer preferences and brand
protection color the way in which most of these dates are
determined. In most cases, consumers have no way of
knowing how a “sell by” or “use by” date has been defined
or calculated, and to reiterate from above, the method of
calculation may vary widely “by product type, manufacturer,
and geography.”1%

It is reasonable that manufacturers want to protect
their brands’ reputations. Still, here may be a place for
more objective and empirically-grounded methods for
determining quality-based dates. One such method that
could be applied for some products is the use of empirical
shelf-life testing.!*” A product’s “shelf-life” can be determined
by testing and monitoring the product over its actual shelf-
life, which can take several years for shelf-stable products.!*®
Alternatively, manufacturers can employ accelerated shelf-
life testing, a practice involving the study and storage of food
products under test abuse conditions.!*® However, at present,
the use of shelf-life testing is almost entirely optional.’® For
those manufacturers that lack the requisite time, money,
expertise, or initiative to conduct such testing, open dates
end up being “no more than very good guesses or industry
practice.”!®! The 2003 report prepared for the FDA noted that
creating a mandatory national open dating system, which
would standardize date labeling practices across the nation,
could also present an opportunity to require manufacturers
to implement more rigorous shelf-life testing.!5

The variability of how dates are chosen and expressed
is also reflected in FDA's Food Label and Package Survey
from 2000-2001, which found that just under 55 percent of
food products sold had any kind of date label.’®* Out of that
55 percent, Figure 6 shows the breakdown of the label types
that were employed. It is possible that dating practices have
increased since this survey, particularly after WalMart began
requiring its suppliers to utilize “best if used by” dates in 2004.'%*

Even when given a more limited scope of date label
terminology to choose from, the issue of food waste persists.
For example, in the United Kingdom, manufacturers
are bound under Directive 2000/13/EC of the European
Parliament and of the Council (E.U. Food Labeling Directive)
to include either a quality-based “best before” date or a safety-
based “use by” date.'¢ However, it remains up to the industry
to determine which of those two terms to use, leading to

inconsistencies in the labeling of similar products, as evidenced
by this finding from a United Kingdom industry report:

... 75 percent of yogurt lines were marked

with a “use by” date and 25 percent with a

“best before” date. In conversations with retail
food technologists, it was explained that some
products like yogurts, fruit juices and hard
cheeses do not necessarily constitute food safety
risks but simply spoil and therefore may not
need to have a “use by” date applied at all.'¢

Further, industry actors are often more likely to include “use
by” dates (defined as safety dates) on products that would
merit a “best before” date (defined as quality date), causing
further unnecessary waste because the United Kingdom
bans the sale of food products after the “use by” date.!®
In 2011, in response to the persistently high rates of food
waste, the U.K. Department for Environment, Food and
Rural Affairs (DEFRA) issued “Guidance on the application
of date labels to food” to help industry comply with the E.U.
Food Labeling Directive using standardized methods.'®
The DEFRA Guidance provides a decision tree for industry
actors that explains when to use which of the two mandatory
dates, in order to try to streamline the date labeling used on
similar products.’” The Guidance also suggests that retailers
should make “display until” and “sell-by” dates, which were
unregulated and, as in the United States, used primarily as
stock rotation tools, less visible to consumers in order to
reduce unnecessary food waste due to consumer confusion
regarding those particular dates.'”

Back in the United States, the end result of the lack of
standardization of date labels is consumer confusion
and inability to make informed decisions based on the
information contained in date labels, which ultimately

Thus, while open code dating appears on the surface

to be an objective exercise, consumer preferences and
brand protection color the way in which most of these
dates are determined. In most cases, consumers have
no way of knowing how a “sell by” or “use by” date has
been defined or calculated, and to reiterate from above,
the method of calculation may vary widely “by product
type, manufacturer, and geography.”

Figure 6: Distribution of Label Date Types'®®

DATE STAMPED*
EXPRATON (08 | | |
wsesy | 312

“SELL BY"

14.1

0% 5% 10% 15% 20% 25% 30% 35%

* "Date stamped” refers to products stamped with a date, but without any accompanying words.
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leads to food waste. Because consumers cannot understand
what factors led to the selection and setting of label dates,
often they mistakenly assume that these dates are tied to
food safety,'”? whereas in reality their true function is to
convey information about freshness and quality grounded
in the preferences of consumers themselves and the
particular brand protection practices of manufacturers.

This misunderstanding also creates the opportunity for

an unscrupulous manufacturer to maximize profits at the
expense of consumers’ economic interests. The fact that
consumers and stores throw away products unnecessarily
can lead to increased profits for manufacturers if consumers
are purchasing more products and doing so more often.
According to at least one supply chain expert, some
manufacturers may artificially shorten stated shelf lives for
marketing reasons.!” More empirical research on this topic
would be helpful. The current system provides few checks to
prevent manufacturers from engaging in such a practice.

CONSUMER CONFUSION AND
MISINTERPRETATION OF LINK TO FOOD SAFETY
The current food dating system leads to consumer confusion
and misinterpretation in two fundamental ways. On one
hand, evidence suggests that consumer overreliance on
label dates results in food being wasted because of safety
concerns that are not founded on actual risks. At the same
time, such overreliance can also cause consumers to ignore
more relevant risk factors affecting food safety, including the
importance of time and temperature control, as discussed
further below. Label dates thus create a false (and potentially
dangerous) sense of security for consumers who uncritically
consume foods before their marked expiration date.'” Thus,
neither the public’s health nor resource conservation are
well-served by the current date labeling system.

Mistaken Belief That Past-Date

Food Is Unsafe to Consume

Although most date labels are intended as indicators of
freshness and quality,!” many consumers mistakenly believe
that they are indicators of safety.'”® A 2007 survey of U.S.
adults funded by USDA’s National Integrated Food Safety
Initiative of the Cooperative State Research, Education,

and Extension Service (CREES) found that many of the
respondents could not identify the general meanings of
different open dates, with fewer than half (44 percent)
correctly describing the meaning of the “sell by” date and
only 18 percent correctly indicating understanding of the
“use by” date.'” In addition to this substantial confusion, 25
percent had the misconception that “sell by” date identifies
the last day on which a product can be consumed,'” rather
than an inventory-control date that simply recommends
how long a product should be displayed on the shelf vis-a-vis
newer products.'” A separate survey by the FMI found that
91 percent of consumers reported that at least occasionally
they had discarded food past its “sell by” date out of concern
for the product’s safety, with 25 percent reporting that

they always did so.!® Moreover, a report sponsored by the
National Advisory Committee on Microbiological Criteria for

Foods (NACMCEF) and several federal agencies!! highlighted
that “54% of consumers believed that eating food past its sell
by/use by date constituted a health risk.”'®? Other studies
found that a majority of respondents believe either that food
is no longer safe to be sold'® or that it is no longer safe to be
consumed after its open label date.'®* Individuals from all age
and income groups are confused about the current system of
date labels.'®

In fact, the current date labeling system does not address
safety, nor was that ever its main impetus. As referenced
previously, the OTA’s landmark report on open code dating
from 1979 concluded:

There is little or no benefit derived from open
dating in terms of improved microbiological safety
of foods. For foods in general, microbiological
safety hazards are a result of processing failures,
contamination after processing, and abuses in
storage and handling. These factors are usually
independent of the age of the product and have
little relationship to an open date.'

USDA affirms that “even if the date expires during home
storage, a product should be safe, wholesome and of good
quality if handled properly and kept at 40°F or below.”'#
Echoing this assertion, the FDA’s Center for Food Safety and
Applied Nutrition (CFSAN) has noted that most foods, when
kept in optimal storage conditions, are safe to eat and of
acceptable quality for periods of time past the label date.!®
Other studies also show there is no direct correlation
between food safety and date labels. In the United Kingdom,
representatives from retail and manufacturing compiled a

USDA affirms that “even if the date expires during home
storage, a product should be safe, wholesome and of good
quality if handled properly and kept at 40°F or below.”
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report with a wide-ranging review of date labels, consumer
safety, and food waste. The report, published in 2011,

found no direct evidence linking foodborne illness in the
United Kingdom to consumption of food past its expiration
date.!® Food safety experts agree that absent time/
temperature abuse, when food is allowed to remain too
long at temperatures favorable to the growth of foodborne
microorganisms, many food products will be safe past

their date labels, although there are exceptions for certain
classes of “ready-to-eat” perishable foods and foods to be
consumed by certain susceptible populations,'*® both of
which are discussed below. Quality-based date labels are not
relevant food safety indicators because a food will generally
“deteriorate in quality to the point that it would not be
palatable to eat before there [is] an increase in the level of
food safety risk.”!*! Quality-based label dates are generally
set far before this spoilage point, meaning that there is a
significant amount of time past the label date during which
the food is still safe to eat.

The incredible variation between state and local
regulations regarding date labeling and the sale of food after
the label date further supports the conclusion that the use of
these dates does not advance public health in a meaningful
way. While some states, like Massachusetts, regulate date
labeling and sale after some date labels aggressively, a
significant number of states, including New York, leave the
field completely unregulated. Given that the same food
products are no more or less hazardous in different states, it
appears that at least some states are pursuing date labeling
policies that lack robust empirical support. If persuasive
evidence comes to light showing that there is a proven
correlation between label dates and food safety, then all
jurisdictions should adopt similar regulations. Alternatively,
and more realistically, jurisdictions with more stringent
date labeling requirements should review whether their
regulations are actually designed to address food safety risks.
Further research on the relative rates of foodborne illnesses
in states that have restrictions on sale after date versus those
that do not may be instructive on the level of protection that
those regulations actually provide.

Mistaken Belief that Pre-Date

Food Is Always Safe to Consume

While the mistaken belief that past-date foods are unsafe
leads directly to food waste, overreliance on date labels
may also have a detrimental effect on consumer health
and safety. When consumers put undue faith in date labels,
they may actually ignore more salient determinants of
food safety, putting themselves at risk. Specifically, when
consumers rely on a date label that emphasizes a product’s
estimated lifespan without any accompanying information
about the storage temperature or conditions under which
the food was or should be kept, they are acting without
critical information. A label date, if it is even designed to
communicate safety, could truly only convey meaningful
safety information if it were presented in conjunction with
the time/temperature history of the product, meaning
how long and at what temperatures the food was stored.!®?

Consumers often do not understand the relationship of time
and temperature to safety; many people do not realize that
the amount of time food spends in the danger zone (40° to
120° degrees Fahrenheit) is the main criterion they should
use to evaluate food safety, rather than total storage time.'®

When food is left at unsafe temperatures for too long or is
otherwise compromised, an open date becomes essentially
meaningless, but consumers may trust the label date and
use the product anyway.'* The 1979 OTA report specifically
expressed this concern, stating that date labels might
disserve consumers by giving them a false sense of security.!*
A 2011 government report out of the United Kingdom also
recognized the possibility that the “proliferation of ‘use by’
dated products increases risk for consumers by diluting key
food safety messages.”!% This worry about false confidence
is borne out in a study reporting that more than half of all
American adults think the “use by” date is an indicator of
microbiological safety.'*”

A Different Case: Listeria Monocytogenes and
Refrigerated Ready-to-Eat Foods

There is one area of food safety concern that does implicate
date labeling as a potential regulatory solution: the risk of
Listeria monocytogenes in ready-to-eat-foods. According to
FDA’s Center for Food Safety and Applied Nutrition, Listeria
is “a bacterium that occurs widely in both agricultural .

.. and food processing environments.”'* If ingested by
humans, the bacterium can cause listeriosis, a potentially
life-threatening infection.'*® For most foodborne pathogens,
“the duration of refrigerated storage is not a major factor in
foodborne illness.”?® But in the case of food contaminated by
Listeria, the length of refrigerated storage time is a factor,?"!
since this organism can grow and multiply even while under
refrigeration.?? For this reason, the federal government
identified Listeria as a pathogen for which a safety-based
“use by” date label could be a useful preventive tool.2*
However, because Listeria is destroyed upon cooking, this
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risk is generally limited to ready-to-eat foods that are not
heated before consumption.?* Indeed, of the 14 large-scale
foodborne listeriosis outbreaks reported to the Centers for
Disease Control and Prevention (CDC) between 1973 and
2000,%% almost all were known or suspected to have involved
refrigerated ready-to-eat foods.?%

While Listeria in ready-to-eat-foods is a legitimate problem
in the food supply, this concern does not justify, nor is it
addressed by, the current date labeling system. Listeria
concerns in ready-to-eat foods could be more effectively
addressed using targeted, well-tailored interventions that
might include a date that explicitly indicates when the food
is safe to consume, but would also have other information
beyond just the date. Such interventions could integrate
important food safety considerations at all stages of the
supply chain, like the prevention of time/temperature
abuse,?” which is not assured by the imposition of date labels
alone. Federally-regulated open dating may be appropriate for
discrete categories of foods that pose a unique public health
risk, such as ready-to-eat products. But the use of specialized
regulations applicable only to such high-risk foods would
better protect consumers if they allowed for consumers
to distinguish between truly pertinent safety labels and
generic, quality-based labels. Indeed, recognizing the dangers
inherent in ready-to-eat foods, FDA has already promulgated
regulatory guidance focusing on this category in the FDA
Food Code.?® The Food Code takes a holistic approach to
the processing and handling of ready-to-eat foods along
the supply chain, and provides specific time/temperature
guidelines for the holding and consumption of ready-to-
eat foods at the retail level.?” Date labeling requirements
constitute one element of this integrated approach?!® and
complement the more important goals of minimizing Listeria
contamination and time/temperature abuse.?!!

It is even possible to imagine finer-grained distinctions
being made within the category of ready-to-eat foods,
allowing for better-tailored and effective date labels.

This is because certain categories of ready-to-eat foods

that have been found to support the growth of Listeria

carry a much higher risk than others. When CFSAN
conducted a quantitative assessment of the relative risk of
23 food categories with a documented history of Listeria
contamination, only two categories were designated as
being at “very high risk” of contamination: “Deli Meats” and
“Frankfurters, Not Reheated.”?'? Categories with a “very low
risk” included “Hard Cheese,” “Ice Cream and Other Frozen
Dairy Products,” and “Processed Cheese.”?'* While foods
posing a very high risk necessitated “immediate attention

in relation to the national goal for reducing the incidence of
foodborne illness,” very low risk foods were deemed “highly
unlikely to be a significant source of foodborne listeriosis”
absent “a gross error in their manufacture.”?* Thus, even
according to FDA’s own research, Listeria-related food safety
risks do not extend to every product type within the ready-to-
eat category.

Finally, but no less importantly, it should be noted
that serious illness from Listeria occurs almost exclusively
in susceptible populations like the elderly, those with
compromised immune systems, and babies in utero.?'® It

may therefore make more sense to target those population
specifically. For example, Connecticut’s food safety regulations
allow food service establishments to serve raw or undercooked
items, but makes explicit that such exemption does not apply
in the case of “food service establishments serving highly
susceptible populations such as immuno-compromised
individuals or older adults in hospitals, nursing homes, or
similar health care facilities . . . and preschool age children in a
facility that provides custodial care.” ?'® Labels could also carry
population-specific messaging. Education is important as well,
such as when government agencies advise pregnant women

to avoid deli meats and unpasteurized cheeses because of the
Listeriarisk.?""

As laid out in this section, it is possible to address product-
specific food safety concerns (e.g., for ready-to-eat foods) by
using clear, targeted interventions, including standardized,
effective date labeling,?'® without creating unnecessary and
unwanted collateral effects across the entire food system.?'®
For most foods, including many ready-to-eat foods, the
current date labeling framework does not advance public
health in any significant way. For the reasons presented
above, food safety considerations should not constitute a
primary justification for maintaining present date labeling
practices. Instead, specific practices should be tailored to
ready-to-eat-foods to help consumers make better food
safety choices with regard to those high-risk foods.

CONSUMER FOOD WASTE

Consumer confusion surrounding the meaning of date labels
also contributes to the high rate of waste of edible food. Food
loss has been defined as the “edible amount of food available
for human consumption but [] not consumed.”?*® Food waste
is a subset of food loss, representing the amount of edible food
that goes unconsumed due to human action or inaction.?*!

By conservative estimates, U.S. food losses amount to 160
billion pounds of food annually.??? This waste has important
economic, environmental, and ethical implications.

To start, it is estimated that per capita food loss is $390 per
year, putting the total food loss for a family of four at $1,560
annually.??® One expert in consumer food waste thought that
figure was too low because it did not capture the estimated 10
percent of consumer food lost to the garbage disposal.?** With
that additional portion factored in, food losses could cost the
average American family $2,275 annually.?®

On the environmental front, studies show that more than
25 percent of all the freshwater used in the United States is
squandered on the production of wasted food.?? The EPA
reports that over 34 million metric tons of food scraps were
generated in 2010,%” almost all of which went into the waste
stream, making food the greatest source of waste headed
to landfills in the United States at 21 percent of all landfill
input.??® The most alarming statistic is that food loss in
the United States has been on the rise for the past several
decades, with per capita food loss increasing by 50 percent
since 1974.%%

Recent studies conducted in the United Kingdom have
explored the connection between food waste and food
date labeling. A report published in 2011 by WRAP, a not-
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for-profit organization that works to reduce food waste

in the United Kingdom and other European countries,
reported that confusion over date labeling accounts for an
estimated 20 percent of avoidable household food waste.?°
Comprehensive research on the connection between date
labels and food waste has not yet been conducted in the
United States.

As the previous section makes clear, the majority of
American consumers do not understand date labels, with a
significant chunk of them mistakenly believing that eating
food past its “sell by” or “use by” date poses a health risk.?!
Consumers’ discarding of food on or before the “sell by” date
offers further evidence of food waste that is linked to date
labeling because that date does not in fact indicate the food
is spoiled. In a 1987 study, 17 percent of weekly household
waste was reported discarded because it was “past a pull date,
an expiration date, or, in some cases, a series of production
code numbers misinterpreted as a date,” or “because the
consumer believed that the food was too old by some other
time standard.”?*? Thus, while more research would help to
further define the scale of the problem, it is already quite clear
that date labels play a central role in generating food waste
among U.S. consumers.

ECONOMIC LOSSES AND INEFFICIENCIES

FOR MANUFACTURERS, DISTRIBUTORS,

AND RETAILERS

Because of the consumer misperceptions that surround

the meaning of date labels, the practice of open dating
usually results in a higher rate of unsaleable—and hence
often discarded—food for retail stores.?*® In the United
States, an industry initiative estimated about $900 million
worth of inventory was removed from the supply chain in
2001 due to date code expiration and identified the lack

of standardization around date coding as one of the five
factors driving that loss.?* This food represents a direct
economic loss for retailers, and ultimately could be a cost
born by consumers in the price of goods. Aside from the
costs of wasted food, inconsistent date labeling regulations
that are not benefiting public health can also make food
businesses less efficient. Retail experts have reported

that it can be difficult for large-scale food corporations to
comply with divergent state regulations.?* Indeed, one of
the driving motivations for the NCWM when it created the
Uniform Open Dating Regulation was the fear that variation
between state regulations on date labels would hamper the
“orderly flow of commerce” among states.?** With the current
regulations, companies often must use separate packaging
lines for products entering different jurisdictions in order

to comply with these divergent state laws. Further, food
packers and manufacturers have an incentive to follow the
strictest state labeling regulations for all of their products,
even for products sold in states with no regulations. Because
no states prohibit date labels, this method can be less costly
for companies. However, this means that date labels could
be having the same confusing impacts even in states without
regulations because products in all states wind up with labels
that are not protecting consumers.

CHALLENGES FOR FOOD RECOVERY INITIATIVES
AND ANTI-HUNGER ORGANIZATIONS
The food waste that is generated by date labeling practices
can and often is offset by back-end efforts to reclaim, rescue,
or repurpose past-date foods in order to prevent them from
being discarded. One approach to mitigating food waste is
to divert expired foods to anti-hunger organizations that
can process and distribute these products to food-insecure
individuals and families. Safe, wholesome past-date products
constitute a significant portion of the food relief that is
distributed by food banks and soup kitchens.?” As well,
there are a number of new organizations that specialize in
linking anti-hunger initiatives with past-date or otherwise
unsaleable foods.?®

Another way that retailers can mitigate food waste is
by selling past-date products at lower prices through a
designated “discount” section of the store®* or, alternatively,
to external businesses including freestanding expired food
stores*! or expired food auctions.?*! These retail avenues give
savvy, price-conscious consumers the option of voluntarily
foregoing the quality standards indicated by a date label in
exchange for often significant cost savings.

Despite these promising initiatives, many of the same
distorting and disorienting effects caused by date labels in
the traditional retail context can also be present in the past-
date retail market. Consumer confusion surrounding the
meaning of date labels and their relationship to food safety
severely limits the market for past-date products. Experts
in food recovery?* and food waste?*® report that there is
also widespread confusion amongst anti-hunger program
administrators over the meaning of various date labels. Food
safety officers working with anti-hunger organizations must
consequently spend considerable time and effort educating
workers about the date labeling system, and those workers
must in turn educate clients and end-users when they express
concerns or uncertainty about the products they are receiving.>**

Laws in 20 states plus the District of Columbia also
explicitly regulate the sale (and sometimes even donation)
of foods beyond their label date (see Figure 3). Donors
may also be concerned about their liability associated with
food-safety, even though they are protected by state and
federal “Good Samaritan” laws that exist to protect from
liability the corporations and individuals who donate food
to non-profit organizations.?® Finally, state and local food
inspectors have been known to frustrate food recovery efforts
on the basis of questionable—or, in some cases, clearly
mistaken—interpretations of how local health codes and
food safety laws view past-date foods.?*® For example, an
inspector may assume that a past-date product cannot be
safe or wholesome, even though date labels alone are not
reliable indicators of safety or wholesomeness. All of these
complications stemming from date labeling practices make
it more difficult to use food recovery methods to mitigate the
food waste that is caused by those practices.
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CHAPTER 4: RECOMMENDATIONS

new system for food date labeling in the United States is needed. This system

should have uniform language that clearly communicates to consumers the

eaning of dates as well as other food safety and handling information. The

system should be the same throughout the United States for foods within the same

category of products, and to the extent reasonable, across all classes of food products.

The recommendations proposed here respond directly to
the myriad problems linked to the current date labeling
legal framework. They are broken into two sections. The
first section proposes changes to date labeling practices in
order to standardize the labels, reduce consumer confusion,
improve consumer food safety, and decrease food waste.
The second section describes the activities that specific
actors, such as industry players, governmental bodies, and
consumers, should take to spur date label reform and thus
improve food safety and decrease food waste.

STANDARDIZE AND CLARIFY THE FOOD
DATE LABELING SYSTEM ACROSS THE
UNITED STATES

1. Mabke “Sell By” Dates Invisible to the Consumer.

“Sell by” dates are designed for stock control by retailers,

as a business-to-business communication between
manufacturers and retailers. As described above, they

