
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 17-cv-00904-KLM  
 
MICHAEL RYAN,  
SHARON MOLINA, 
EARBY MOXON, and 
HEATHER MYERS, on behalf of themselves and all others similarly situated, 
 
 Plaintiffs, 
 
v. 
 
SUSAN E. BIRCH, in her official capacity only, as Executive Director of the Colorado State 
Department of Health Care Policy and Financing, 
 

Defendant. 
 

REPLY IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS  
PLAINTIFFS’ FIRST AND SECOND CLAIMS FOR RELIEF 

 
Defendant, Susan E. Birch, by and through undersigned counsel, hereby submits this 

reply in support of Defendant’s Motion to Dismiss [ECF 22]. 

I. Plaintiffs’ First and Second Claims for relief are unenforceable under 
42 U.S.C. § 1983. 
 

Plaintiffs’ First Claim for Relief—as articulated in their Complaint and in their Response 

to the Department’s Motion to Dismiss—is a challenge to the Department’s “interpretation of 

medical necessity, as applied to the Plaintiffs in their denials. . .” [ECF 32 at 7; ECF 14 at 18–

22.] Plaintiffs are challenging the Department’s application of certain prior authorization criteria 

to their medical circumstances. And yet, Plaintiffs bring their first claim for relief under 42 

U.S.C. § 1396a(a)(10)(A), which simply “requires States to make Medicaid available to ‘all 
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individuals’ who meet certain criteria.” Hobbs v. Zenderman, 579 F.3d 1171, 1182 (10th Cir. 

2009).1 The statute, as is relevant here, states: 

(a) . . . A State plan for medical assistance must— 

(10)  provide— 

(A) for making medical assistance available, including 
at least the care and services listed in paragraphs (1) 
through (5), (17), (21), and (28) of section 1905(a) 
[42 U.S.C. § 1396d(a)], to— 

 
   I. all [eligible] individuals— 

    . . . 

42 U.S.C. § 1396a(a)(10)(A). Accordingly, Section 1396a(a)(10)(A) would perhaps be the 

appropriate vehicle by which to challenge the Department if the issue raised pertained to a 

categorical refusal to provide coverage for treatment of any kind for individuals with the 

Hepatitis C virus. But that is not the nature of Plaintiffs’ challenge here.  

Instead, Plaintiffs object to the application of the Department’s criteria in their specific 

cases. They argue that the Department used an improper methodology, i.e., considering criteria 

related to fibrosis score, when it decided to deny them what they allege is necessary medical 

care. In other words, Plaintiffs argue that the Department applied an unreasonable standard to 

their prior authorization requests. By doing so, Plaintiffs specifically challenge the methods used 

                                      
1 Contrary to Plaintiffs’ assertion (see Response [ECF 32] at 4–5), the Hobbs court did not 
address whether Section 1396a(a)(10)(A) satisfied the Supreme Court’s private-enforceability 
inquiry. See Hobbs, 579 F.3d at 1182 n.5 (“Our circuit previously assumed without deciding that 
a § 1396a(a)(10)(A) claim is cognizable under § 1983 because neither party raised the issue and 
it is not jurisdictional”). 
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by the Department to determine when treatment is medically necessary, not the overall 

availability of the medical assistance at issue.  

The cases cited by Plaintiffs illustrate the types of claims that have been raised under 

Section 1396a(a)(10)(A).2 But because Direct Acting Antiviral medications are “available” 

medical assistance in Colorado, those cases are not relevant to the legal issue in this case. For 

example, in Bontrager v. Indiana Family and Social Services Administration, the plaintiff 

challenged Indiana Medicaid’s $1,000 annual coverage limit for dental services. 697 F.3d 604, 

606 (7th Cir. 2012). Unlike the Department’s prior authorization criteria here, Indiana’s policy 

was categorical. The cap was not “based on degree or consideration of medical necessity.” Id. at 

610. The Bontrager court did not address, or even appear to consider, whether a challenge to 

eligibility criteria, or medical necessity criteria, would properly have been brought under Section 

1396a(a)(10)(A) or Section 1396a(a)(17)—the latter of which governs the methodology used to 

implement a service, rather than the former’s requirement to provide a service in the first 

instance. 

Similarly, in Alvarez v. Betlach, the plaintiffs—disabled and elderly Medicaid 

enrollees—challenged another categorical coverage exclusion, this one for incontinence briefs 

for preventive purposes. 572 F. App’x 519, 520 (9th Cir. 2014). Once again, this categorical bar 

was implemented without regard for medical necessity. In an unreported, five-paragraph opinion, 

the Ninth Circuit held that it was unreasonable for Arizona to refuse to cover services that are 

                                      
2 The exception to this statement is Antrican v. Odom, 290 F.3d 178, 183 (4th Cir. 2002), which 
is irrelevant to the issues here. Beyond a reference to a cause of action pursuant to 42 U.S.C. 
§ 1396a(a)(10)(A), the Antrican court focused on the defendants’ challenged sovereign immunity 
defense.  
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medically necessary. Id. at 521. The Alvarez court did not address the question presented here, 

that is, whether Section 1396a(a)(17) is the appropriate vehicle by which to determine if the 

methodology of instituting prior authorization criteria for prescription drugs are, in fact, 

appropriately limiting utilization to those who demonstrate medical necessity.  

Likewise, Esteban v. Cook, 77 F. Supp. 2d 1256, 1259 (S.D. Fla. 1999), again involved a 

challenge to a Florida Medicaid practice of categorically denying reimbursement, this time based 

on age, for motorized or customized wheelchairs to disabled Medicaid enrollees. The court 

referred to Section 1396a(a)(10)(A) only once, stating that the “Medicaid Act requires 

participating states to provide certain mandatory services to its Medicaid recipients.  

42 U.S.C. § 1396a(a)(10)(A).” The court did not address or analyze whether methodology for 

determining medical necessity is covered by Section 1396a(a)(10)(A). 

Finally, Visser v. Taylor is devoid of any analysis into whether the plaintiff had a 

statutory cause of action in her challenge to Kansas Medicaid’s refusal to pay for her 

schizophrenia medication. 756 F. Supp. 501 (D. Kan. 1990). The court referenced Section 

1396a(a)(10)(A) three times, for the general proposition that categorically needy individuals had 

to be covered under state plans; the medically needy could be covered if a state so opted; and that 

states participating in Medicaid “must cover six mandatory services.” Id. at 506. None of those 

propositions are in dispute here. 

In an effort to dispel this clear association between Section 1396a(a)(10)(A) and 

challenges to only categorical restrictions on medical assistance (rather than as-applied 

limitations, like those challenged here), Plaintiffs point to two active district court actions from 

other jurisdictions that involve Hepatitis C virus drug treatment: J.E.M. v. Kinkade, 
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No. 16-cv-04273-SRB (W. D. Mo.), and B.E. v. Teeter, No. 16-cv-00227-JCC (W.D. Wash.). 

They cite to both in support of the proposition that “Section 1396a(a)(10)(A) is routinely 

recognized as a viable cause of action by a broad range of federal courts in precisely the 

circumstances present here.” [ECF 32 at 5.] Essentially, Plaintiffs contend that because other 

plaintiffs in other jurisdictions have raised similar, contemporaneous challenges under Section 

1396a(a)(10)(A) and, regardless of whether those courts determined the statute was the proper 

vehicle for a methodology challenge, this Court should allow it too. Plaintiffs’ reliance is 

misplaced. 

First, the J.E.M. order is not dispositive of this issue. The J.E.M. court looked only at 

whether Plaintiff could bring a Section 1396a(a)(10)(A) claim, but not whether claims 

challenging the Missouri Medicaid program’s methodologies in deciding medical necessity were 

properly stated under Section 1396a(a)(10)(A), or whether these claims fell under Section 

1396a(a)(17). Exhibit A [ECF 32-1] to Plaintiffs’ Response, Order at 1–2, J.E.M., No.  

16-cv-04273-SRB (W. D. Mo. Feb. 2, 2017), ECF No. 41 (order denying motion to dismiss). 

Moreover, in B.E. v. Teeter, the district court did not consider the question currently 

before this Court—whether the plaintiff’s challenge in that case was properly raised under 

Section 1396a(a)(10)(A). Instead, the Teeter court relied on Alvarez v. Betlach in stating 

generally that Section 1396a(a)(10)(A) “prohibits states from denying coverage of ‘medically 

necessary’ services that fall under a category covered in their Medicaid plans.” Order Granting 

Plaintiffs’ Motion for Preliminary Injunction at 5, Teeter, No. 16-cv-00227-JCC (W.D. Wash. 

May 27, 2016), ECF No. 40, 2016 WL 3033500 at *2. And, to be clear, the Department does not 

argue that general point here. Indeed, it is the Department’s position that Section 
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1396a(a)(10)(A) may well be the mechanism by which to challenge a categorical denial of 

coverage. But the prior authorization criteria do not pose a categorical restriction to medical 

assistance.  

Plaintiffs’ Complaint and the documents appended to it show that there is no categorical 

restriction here. Plaintiffs themselves, although erroneously characterizing them as an 

“extraordinarily limited set of exceptions,” concede that the prior authorization criteria 

unambiguously contemplate several avenues for coverage for individuals in addition to that 

provided by fibrosis score. This, by definition, means there is no categorical restriction within 

the prior authorization criteria.  

Instead, and as it does with a multitude of prescription drugs, the Department analyzes 

each prior authorization request for Direct Acting Antiviral medications, and the documents 

provided therein, to determine whether coverage for treatment is medically necessary for that 

particular applicant at that particular time. And, contrary to Plaintiffs’ contention, a private 

physician’s assertion of medical necessity is not dispositive of this inquiry. Moore v. Reese, 637 

F.3d 1220, 1255 (11th Cir. 2011); see also Rush v. Parham, 625 F.2d 1150, 1155 (5th Cir. 1980).  

To find otherwise would mean that a state has effectively “no role in determining whether 

a particular service is medically necessary”—a proposition expressly rejected by the Fifth 

Circuit. Rush, 625 F.2d at 1155. Specifically, the court analyzed Section 1396a(a)(17) and 

adopted the Supreme Court’s reasoning in Beal v. Doe, 432 U.S. 438 (1977), holding the 

language of this provision conferred “broad discretion on the States to adopt standards for 

determining the extent of medical assistance, requiring only that such standards be ‘reasonable’ 

and ‘consistent with the objectives' of the Act.” Rush, 625 F.2d at 1155 (citing Beal, 432 U.S. at 
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444.). The Rush court held that the trial court’s constrained reading—the reading of the statute 

Plaintiffs assert here—did not comport with congressional intent:  

Under the district court’s decision, however, the states would 
only have discretion to exclude from coverage the so-called 
optional services listed in sections 1396d(a)(6)-(17). The general 
language of section 1396a(a) suggests that Congress intended the 
states’ discretion to be considerably less circumscribed.  

Id. (emphasis added). 

Accordingly, the type of challenge lodged by Plaintiffs here is simply not cognizable 

under Section 1396a(a)(10)(A) because that section directs states as to the types of medical 

assistance their Medicaid programs must make available. Section 1396a(a)(10)(A) is silent as to 

the extent to which a state must provide coverage to individual clients under their particularized 

circumstances. But there is one such section: Section 1396a(a)(17). 

Section 1396a(a)(17) is a so-called “methodology provision.” Hobbs, 579 F.3d at 1181. 

And it “provides that a state plan for medical assistance ‘must . . . include reasonable 

standards (which shall be comparable for all groups . . .) for determining eligibility for and the 

extent of medical assistance under this plan.’” Watson v. Weeks, 436 F.3d 1152, 1162 (9th Cir. 

2006) (quoting § 1396a(a)(17)) (emphasis added). It is under this section that Plaintiffs’ claim 

falls. And this section is not enforceable under Section 1983. Hobbs, 579 F.3d at 1181. 

Consistent with this analysis, Plaintiffs also fail to state a claim under 42 U.S.C. 

§ 1396a(a)(10)(B). As discussed, their challenge is aimed at methodology, not general 

comparability. And, for the same reasons that the “availability” requirement of Section 

1396a(a)(10)(A) does not apply to Plaintiffs’ First Claim, Section 1396a(a)(10)(B) is similarly 

inapplicable. When Plaintiffs’ claim is properly considered within the framework of Section 
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1396a(a)(17), it is clear that this provision contemplates for the “comparability” concerns raised 

by Plaintiffs. 42 U.S.C. § 1396a(a)(17) (“A State plan for medical assistance must . . . include 

reasonable standards (which shall be comparable for all groups . . .) for determining . . . the 

extent of medical assistance under the plan which (A) are consistent with the objectives of this 

subchapter. . .”) (emphasis added); Watson, 436 F.3d at 1162.  

Nevertheless, and in an attempt to oversimplify the legal issues raised in their lawsuit, 

Plaintiffs assert that the only factors this Court need consider in deciding their claims are (1) 

whether Plaintiffs are Medicaid recipients; and (2) whether they have been diagnosed with the 

Hepatitis C virus at some point in the past. Put another way, Plaintiffs assert that the Department 

has no discretion or role in considering whether specific treatment options are supported for 

individuals based on their particularized medical circumstances and scientific data related to the 

treatment they seek; or for the Department to implement sound utilization controls. But, courts in 

other jurisdictions, including the J.E.M. court upon which Plaintiffs so heavily rely, have 

disagreed. See, e.g., Ex. A, Order at 10–12, J.E.M., No. 16-cv-04273-SRB (W. D. Mo. Apr. 24, 

2017) (order denying motion for preliminary injunction) (Plaintiffs failed to prove likelihood of 

success that Direct Acting Antiviral medications are medically necessary for all patients 

regardless of fibrosis score).  

Accordingly, it is under the umbrella of Section 1396a(a)(17)—the so-called 

“methodology provision”—that Plaintiffs’ First and Second Claims fall. Hobbs, 579 F.3d at 

1181; Watson, 436 F.3d at 1162. And, because Section 1396a(a)(17) is simply not enforceable 

under Section 1983, Plaintiffs’ claims fail as a matter of law. Hobbs, 579 F.3d at 1181. 
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II. Defendant is not “rewriting” Plaintiffs’ Complaint; Defendant is highlighting 
an attempt by Plaintiffs to circumvent Section 1983 enforceability limits. 
 

Next, Plaintiffs briefly cite to the well-pleaded complaint rule as analogous support for 

their position that this Court is bound to “receive Plaintiffs’ claims in the vein that they are 

authored.” [ECF 32 at 8.] Plaintiffs rely on a Supreme Court interpretation of the well-pleaded 

complaint rule wherein the general notion that a “plaintiff is the master of the complaint” was 

discussed. However, the case cited interpreted the issue solely within the context of whether a 

case was removable to federal court on the basis of federal question jurisdiction, where a defense 

involved an issue of federal preemption but the plaintiffs’ claims were based on state law 

contract claims. See Caterpillar Inc. v. Williams, 482 U.S. 386, 398–99 (1987). Plaintiffs’ 

reliance on this principle, and within the context of this case, is simply incorrect.  

It is well-settled that courts “need not adhere to the legal labels attached by a plaintiff to 

his claims.” Recommendation of United States Magistrate Judge at 42, Carbajal v. Morrissey, 

No. 12-cv-03231-REB-KLM (D. Colo. March 31, 2013), ECF No. 185, 2014 WL 1301532 at 

*25 (citations omitted); Weaver v. United States, 98 F.3d 518, 520 (10th Cir. 1996) (“We 

examine the substance of these allegations, rather than the plaintiff's labels, to determine their 

true nature.”); see also Jarbough v. Attorney Gen. of U.S., 483 F.3d 184, 189 (3d Cir. 2007) 

(courts are “not bound by the label attached by a party to characterize a claim and will look 

beyond the label to analyze the substance of a claim.”); Armstrong v. Capshaw, Goss & Bowers, 

LLP, 404 F.3d 933, 936 (5th Cir. 2005) (“We have frequently instructed district courts to 

determine the true nature of a pleading by its substance, not its label.”) (citations omitted); Smith 

v. Local No. 25, Sheet Metal Workers Int’l Ass’n, 500 F.2d 741, 748 n.6 (5th Cir. 1974) (“We 

look to the substance of the complaint, not the labels attached.”); Tyree v. Smith, 289 F. Supp. 
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174, 176 (E.D. Tenn. 1968) (“[T]he label which a plaintiff applies to a pleading does not 

determine the nature of the cause of action which he states.”) (citations omitted). “To do 

otherwise would elevate form over substance and would put a premium on artful labeling.” 

Jarbough, 483 F. 3d at 189 (citing New Jersey v. Dep’t of Health & Human Servs., 670 F.2d 

1262, 1272 (3d Cir. 1981)); Schalk v. Gallemore, No. 88-1355-K, 1991 WL 152811, at *1 (D. 

Kan. July 10, 1991) (“It is one of the basic principles of modern federal practice that form should 

not control over substance, that essential justice not be thwarted by the science of pleading.”).  

Relevant to Plaintiffs’ response here, an argument that asks a court to place the form of a 

complaint over the substance of its claims is “unavailing.” See Amerada Hess Corp. v. Dep’t of 

Interior, 170 F.3d 1032, 1035 (10th Cir. 1999); Gold Bank v. Johanns, No. 05-2239-JWL, 

2005 WL 3536197 at *5 (D. Kan. Dec. 23, 2005) (finding an argument “which asks us to place 

the form of a complaint over the substance of its claims” to be “unavailing”); see also Kirksey, 

168 F.3d at 1041 (“[A] complaint [can] comply with Rule 8(a)(2) [governing the formal 

adequacy of a pleading], but . . . be highly vulnerable to dismissal under Rule 12(b)(6).”). And 

yet, that is exactly what Plaintiffs are attempting to do in this case. 

As explained above, Plaintiffs seek to cloak their methodology challenge of the 

Department’s prior authorization criteria, not under the correct methodology provision at Section 

1396a(a)(17), but rather as a general “availability” challenge under Section 1396a(a)(10)(A) and 

a “comparability” challenge under Section 1396a(a)(10)(B). They do this because the latter 

provisions are more likely enforceable under Section 1983, and the former is not. See Hobbs, 

579 F.3d at 1181–82 (finding Sections 1396a(10)(C) and 1396a(a)(17) are not enforceable under 

Section 1983).  

Case 1:17-cv-00904-KLM   Document 35   Filed 06/27/17   USDC Colorado   Page 10 of 14



11 
 

Plaintiffs’ attempt to shoe-horn what is, fundamentally, a methodology challenge into an 

availability/comparability challenge must fail. To find otherwise would allow Plaintiffs to 

circumvent the will of Congress in making certain provisions enforceable under Section 1983 by 

including the appropriate rights-creating language, and declining to make other such provisions 

enforceable—provisions like Section 1396a(a)(17). Id. (citing Gonzaga Univ. v. Doe,  

536 U.S. 273, 284 (2002)). 

And while Plaintiffs assert that the Court must accept the allegations in their Complaint 

as true for purposes of the Department’s Motion to Dismiss, they are only partly right. 

Conclusory allegations are not entitled to the presumption of truth. Ashcroft v. Iqbal,  

556 U.S. 662, 681 (2009).  

Plaintiffs describe their claim as arising from “the conflict that exists between [the 

Department]’s policy and practice of categorically defining who is ‘sick enough’ to qualify for 

[Direct Acting Antiviral] treatment and the clinical standard of care.” [ECF 32 at 3.] Plaintiffs 

contend that “by categorically withholding medically necessary care in this manner, [the 

Department] violates the Medicaid Act’s requirements of coverage availability and comparability 

provisions.” Id.  

And yet, as described in their Amended Complaint, the nature of Plaintiffs’ challenge 

does not address a “categorical” denial, but rather is directly aimed at the Department’s prior 

authorization criteria, i.e., the method used by the Department to determine, as to each 

individual’s prior authorization request, whether treatment of Hepatitis C virus infection with 

Direct Acting Antiviral medications is medically necessary at a specific point in time. [ECF 14 at 

4, 17.] Thus, no matter how many times Plaintiffs characterize the prior authorization criteria as 
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categorical, the facts pled in their Complaint evince that the criteria are actually applied and 

considered discretely as to each individual applicant—the opposite of a categorical bar. 

As such, Plaintiffs’ conclusory allegations regarding the categorical nature of the prior 

authorization criteria are not entitled to any deference by this Court. Nor is their conclusory 

assertion regarding the appropriate statutory vehicle upon which to raise their claims. Plaintiffs 

may not simply “tell” the court what the law should allow; this Court is very much authorized to 

fully resolve this question of law at its discretion.  

Finally, it is important to note that Plaintiffs respond to an argument that the Department 

simply did not make. To be clear, the Department is not arguing that Section 1396a(a)(10)(A) 

governs only eligibility into the Medicaid program as a whole. [ECF 32 at 9.] Instead, the 

Department’s position is that Section 1396a(a)(10)(A), as is relevant here, governs threshold 

availability questions, including a state Medicaid program’s duty to include coverage for specific 

services or treatments for eligible beneficiaries. As evidenced by all of the case law discussed 

above, Section 1396a(a)(10)(A) is the vehicle by which to challenge a blanket denial of coverage 

for a required service or treatment, not to challenge the methodology implemented to determine 

whether a covered service or treatment is medically necessary for a particular individual at a 

particular point in time.  

CONCLUSION 

For all the foregoing reasons, Defendant Susan E. Birch in her official capacity 

respectfully renews her request to dismiss Plaintiffs’ First and Second Claims for relief with 

prejudice pursuant to FED. R. CIV. P. 12(b)(6). 
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Respectfully submitted this 27th day of June 2017. 

CYNTHIA H. COFFMAN 
Attorney General 
 
s/ Corelle M. Spettigue 
Corelle M. Spettigue* 
Senior Assistant Attorney General 
 
s/ Rachel O. Entrican 
Rachel O. Entrican* 
Assistant Attorney General 
 
Jennifer L. Weaver* 
First Assistant Attorney General 
W. Eric Kuhn* 
Senior Assistant Attorney General 
Michael D. McMaster* 
Assistant Attorney General 
Colorado Department of Law 
State Services Section 
1300 Broadway, 6th Floor 
Denver, CO  80203 
Telephone:  (720) 508-6141/6140/6143/6484 
FAX:  (720) 508-6041 
Email:  corelle.spettigue@coag.gov 

rachel.entrican@coag.gov  
eric.kuhn@coag.gov 
michael.mcmaster@coag.gov 

 
HOLLAND & HART, LLP 
Craig Stewart* 
Constance Lucas Akridge* 
Claire E. Wells Hanson* 
555 17th St., Ste. 3200 
Denver, CO 80202 
Telephone:  (303) 295-8478 
FAX: (303) 713-6307 
Email: cstewart@hollandhart.com 
  clakridge@hollandhart.com 
  cewellshanson@holandhart.com 
 
Attorneys for Defendant  
*Counsel of Record 
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CERTIFICATE OF SERVICE 
 
 I certify that I served the foregoing REPLY IN SUPPORT OF DEFENDANT’S MOTION 

TO DISMISS PLAINTIFFS’ FIRST AND SECOND CLAIMS FOR RELIEF upon all parties 

herein by e-filing with the CM/ECF system maintained by the court this 27th day of June 2017 

addressed as follows: 

Paul G. Karlsgodt 
Baker & Hostetler LLP 
1801 California Street, Suite 4400 
Denver, CO  80202 
pkarlsgodt@bakerlaw.com  
 
Mark Silverstein 
Sara R. Neel 
Arash Jahanian 
American Civil Liberties Union of Colorado  
303 East 17th Avenue, Suite 350 
Denver, CO 80203 
msilverstein@aclu-co.org  
sneel@aclu-co.org  
ajahanian@aclu-co.org  
 
Kevin Costello 
Center for Health Law & Policy Innovation of Harvard Law School 
122 Boylston Street 
Jamaica Plain, MA 02130 
kcostello@law.harvard.edu  
 

s/ Leslie Bostwick 
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