ISSUE BRIEF
July 2017

CENTER for HEALTH LAW
and POLICY INNOVATION
HARVARD LAW SCHOOL

HousE v. PRICE:

An Ongoing Threat to Cost-Sharing
Reductions and Marketplace Stability

EXECUTIVE SUMMARY

As the U.S. Congress grapples with the potential repeal, replacement,
or alteration of the Affordable Care Act (ACA), a more immediate threat
to the law is currently pending in the federal courts. The case, United
States House of Representatives v. Price (House v. Price), concerns
whether Congress properly appropriated money to fund the ACA’'s cost-
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skilled, innovative, and thoughtful practitioners as well as leaders in health and public health law and policy.

House v. Price: An Ongoing Threat to Cost-Sharing Reductions and Marketplace Stability is written by CHLPI,
Michael Cunniff, Katie Garfield, and Amy Rosenberg.

CAse BACKGROUND

The ACA provides for two forms of assistance for middle and lower-income consumers on the individual market:
Advance Premium Tax Credits (APTCs) and Cost-Sharing Reductions. APTCs are available to individuals with
incomes between 100-400 percent of the federal poverty level (FPL).! These credits help consumers afford coverage
under qualified health plans (QHPs) on the individual exchanges by defraying premium costs.? Since APTCs are
tax credits, they are administered through the tax code.® APTCs are not at issue in House v. Price. Instead, House
v. Price concerns the second category of assistance provided under the ACA: Cost-Sharing Reductions (CSRs).
The ACA mandates that insurers further assist low-income consumers by providing CSRs to reduce out-of-pocket
costs, such as deductibles, co-pays, and out-of-pocket maximums, for consumers with incomes between 100-
250 percent of FPL who enroll in silver-level plans on the individual exchanges.* The federal government then
periodically reimburses insurers for these reductions.® The Congressional Budget Office has projected that the
federal government will provide insurers with $7 billion in CSR payments in 2017 and $10 billion in 2018.°

In House v. Price, the House of Representatives argued that Congress never properly appropriated money to fund
the CSR payments. They argue that the ACA created the CSR program, but that the program required annual
appropriation from Congress.” This, they say, violates the Appropriations Clause of the Constitution,® a provision
that prohibits spending federal money without appropriation.® In May 2016, the D.C. District Court agreed with the
House, granting the plaintiffs summary judgment and an injunction that would prohibit any more reimbursements
until Congress had properly appropriated funds to the CSR program.'® However, the court stayed its ruling, allowing
the Obama Administration to continue to reimburse insurers while the case was on appeal.’!

CURRENT STATUS OF THE CASE

The election of President Donald Trump, and his Administration’s inheritance of the House v. Price case, has made
the fate of the CSR program even more uncertain. Shortly after his election win, the D.C. Circuit Court of Appeals
agreed on a motion to hold the case “in abeyance”!? — essentially pausing the progression of the case. Since
that time, the Circuit Court has agreed to continue to hold the case in abeyance, with status reports provided
to the court every three months.'® In the most recent status report, submitted on May 22, 2017, the parties to
the case asked that the abeyance continue as they “discuss measures that would obviate the need for judicial
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determination of this appeal, including potential legislative action.”** This language suggests the possibility of a
legislative solution — such as congressional appropriation of the CSR funds. The Senate health care reform package
—the “Better Care Reconciliation Act” —includes provisions that would provide funding for the CSRs through 2019
and then eliminate the obligation for insurers to provide CSRs thereafter.?® Political analysts predict that Republic
senators will attempt to bring this bill to a vote at some point during the summer of 2017.%¢

In the absence of such a congressional appropriation, the Trump Administration can choose to continue providing
the reimbursements so long as the appeal is pending.” However, although the Administration has funded the
CSRs up to this point, the Department of Health and Human Services has refused to confirm whether it will
continue to do so, stating that “we are weighing our options and still evaluating the issues.”*® Additionally, if the
Trump Administration decides to drop the appeal altogether, the district court ruling would become final, and the
Administration would be required to halt payments to insurers. Fearing this eventuality, the Attorney Generals of
15 states, including Massachusetts, and the District of Columbia recently submitted a motion to intervene in the
case, stating that the Trump Administration does not adequately represent their interests and that termination
of the CSRs would harm states and millions of state residents by driving up premiums and uninsurance rates.
The D.C. Circuit Court has yet to rule on this motion.

ImMPACT ON CovERAGE ON HEALTH CARE EXCHANGES

Elimination of CSR funding, either because the Trump administration loses or decides to drop the appeal in House
v. Price, would have a significant impact on the availability and pricing of plans on the state and federal exchanges.
In interviews with health insurers operating in 28 states, Urban Institute found that most respondents would
withdraw from the exchanges if the federal government stopped funding CSRs.? Insurers that continue to offer
plans on the exchanges would remain obligated under the ACA to offer CSRs to individuals buying silver plans
who are making less than 250 percent of FPL.2! To mitigate these new uncompensated costs, analysts predict
that insurers that remain in the exchanges will charge higher premiums for their silver plans.?? Specifically, the
Kaiser Family Foundation estimates that insurers participating in the federal exchange (i.e., Healthcare.gov) would
need to raise silver plan premiums by an average of 19% to make up for the loss of CSR funding.? These changes
to plan rates and participation would, in many cases, not occur until the subsequent plan year. If CSR payments
end abruptly in the midst of a plan year, insurers may attempt to make more immediate changes, but may face
challenges under state and federal laws and regulations.?

The current uncertainty surrounding the fate of CSR funding is therefore already impacting insurer decision-
making regarding their 2018 plans. Insurers had to make an initial determination of whether they will participate
in the 2018 federal health care exchange (HealthCare.gov) by June 21%.% Insurers then have until September 2017
to finalize their participation.?® Similar deadlines are also approaching in states, such as Massachusetts, which
operate state-run exchanges.?” Already, some insurers have decided to exit the exchanges, potentially leaving
some states — such as Indiana, Ohio, and Nevada?® — with counties where no plans are available. Furthermore,
some plans are requesting significant rate increases in anticipation of the potential loss of CSR reimbursement.?

Elimination of CSR funding is also predicted to result in a significant increase in federal health care costs. Because
APTCs are calculated based upon the premium for a benchmark silver plan (the second lowest-cost silver plan in
each region),®® an across-the board increase in silver plan premiums would result in higher APTCs.?! As a result,
the federal government would see an increase in costs to pay for the higher APTCs. The Kaiser Family Foundation
predicts that the federal government would experience a net increase in costs of $2.3 billion for fiscal year 2018 —
23% more than what it would save from the elimination of the CSRs.3? In contrast, many individuals who receive
APTCs would be at least somewhat protected or potentially benefit from the premium increase, as their tax credits
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would rise to help them afford the higher premiums for low-cost silver plans or could be used to pay for bronze,
gold, or platinum plans that may not have experienced premium increases.3?

IMPACT ON COVERAGE IN MASSACHUSETTS

In past years, Massachusetts has experienced fairly robust participation in its individual health care exchange
(i.e., the Massachusetts Health Connector). In 2017, 10 insurance carriers participated in the Health Connector.3
Insurers were required to indicate their intention to participate in the 2018 exchange by responding to the state’s
Request for Response by May 12, 2017.% They will then submit proposed rates for their plans in July 2017.3®
Plans will be approved by the Health Connector in September 2017.3” While exact information on the submitted
responses does not yet appear to be available, early participation projections released by the Centers for Medicare
& Medicaid Services (CMS) indicate that more than three carriers will be operating in each Massachusetts county
in 2018.%8 Thus, despite concerns regarding CSR funding, many insurers are predicted to continue operating in
the Massachusetts exchange, meaning that state residents will hopefully continue to have a variety of options
when purchasing insurance on the individual marketplace.

However, failure by the federal government to fund the CSRs, or ongoing uncertainty regarding that funding, could
yet have serious repercussions for insurers and consumers participating in Massachusetts’s Health Connector, and
especially the ConnectorCare program. In the wake of the ACA’s passing, Massachusetts reshaped its individual
market to take advantage of the federal subsidies (both tax credits and cost-sharing reductions).?* ConnectorCare,
which provides subsidized insurance with standardized out-of-pocket costs for individuals making up to 300
percent FPL, makes use of APTCs, cost-sharing reductions, and additional “wrap-around” state funding to reduce
cost-sharing further than the ACA requires.* Although all Massachusetts insurers participating in the Health
Connector are required to propose a ConnectorCare plan, only certain plans are chosen to actually participate.*
In 2017, 7 insurance carriers participated in the ConnectorCare program.*? As of May 2017, 245,748 individuals
were enrolled in coverage on the Massachusetts Health Connector.”®* Of those individuals, 184,838 — or roughly
75% - were enrolled in ConnectorCare.*

According to a May 2017 letter from Governor Baker to Senate Finance Committee leaders Orrin Hatch and Ron
Wyden, Massachusetts insurers stand to lose $63 million in unreimbursed CSR costs for 2017 and $123 million
in 2018.% Insurers participating in the ConnectorCare program would bear the brunt of these losses, as CSR
subsidies are only available to ConnectorCare plan members in Massachusetts.*® If uncertainty regarding CSR
funding continues or the federal government stops payment of CSRs, ConnectorCare insurers may pass the costs
of providing unreimbursed cost-sharing reductions back onto the federal government and consumers in the form
of higher premiums. These changes would likely have little immediate impact on individuals in the ConnectorCare
plans or otherwise receiving APTCs, as tax credits would rise to allow them to afford the increases. However,
consumers who are not eligible for APTCs could be driven towards bronze plans, which have lower premiums but
higher cost-sharing, or out of the marketplace entirely.

Alternatively, insurers may attempt to flee the individual market prior to finalizing their contracts with the Health
Connector in the fall of 2017 or decide not to return in the 2019 plan year. Massachusetts could attempt to
encourage insurers to stay in the marketplace by allocating additional state funds to support the ConnectorCare
program. However, such a move could be unlikely in the current political environment, as Massachusetts is
experiencing lower than predicted revenues*” and considering changes to its health care programs to cut costs.*
Therefore, although the Massachusetts marketplace currently appears robust and stable, it remains at risk until
the question of CSR funding is permanently resolved.
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If the current Senate health care reform proposal is passed, Massachusetts insurers will be assured of receiving
CSR funds for the next two years, providing greater stability in the Massachusetts state marketplace in the short
term. However, passage of that bill would likely result in broader issues for Massachusetts’s insurance market in
the long term. The bill completely eliminates CSRs beginning in 2020.* Since the ConnectorCare program relies
on a combination of CSRs, APTCs, and state funds to keep out-of-pocket costs low for consumers, this change
would significantly undermine the structure of the program. As a result, the state would either have to provide
additional funding to maintain the ConnectorCare program in its current state or raise costs for ConnectorCare
participants.

The ongoing uncertainty regarding the future of CSR funding is particularly problematic for individuals living
with serious and costly chronic or infectious illnesses such as hepatitis C, HIV, and diabetes. If insurers exit the
marketplace, these individuals may be forced to change plans. Such changes can result in disruption or gaps in care
due to differences in provider networks, cost-sharing, covered benefits, and utilization management requirements.
Moreover, individuals who do not have access to APTCs may face significantly higher premiums when trying to
maintain coverage with their current insurer, putting a greater strain on their household resources. Finally, if
CSRs are eliminated entirely in 2020, low-income individuals may be required to pay higher cost-sharing when
receiving care. Individuals living with chronic and infectious illness will be hit particularly hard by these higher
cost-sharing burdens, as they often require access to more frequent or costly services. It is therefore crucial that
Massachusetts stakeholders continue to educate federal legislators and Administration officials on the important
role that CSR funding plays in our health care system and the urgent need to resolve the uncertainty regarding its
future. By establishing stable CSR funding the federal government can better ensure the stability of the individual
marketplace and access to affordable coverage for Massachusetts's most vulnerable populations.
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